
WSPP CONTRACT SUBCOMMITTEE MATERIALS

General - Business Practices must be consistent with the terms of the WSPP Agreement.  In general, Business Practices will set out examples or explanations as to how specific language of the WSPP Agreement should be implemented.  If members desire to include Business Practices that are inconsistent with the terms of the WSPP Agreement, the terms of the WSPP Agreement must change.

At the beginning of Business Practices state:

Business Practices are not intended to modify the WSPP Agreement in any way.  The terms of the WSPP Agreement govern notwithstanding any Business Practice.  The Business Practices set forth explanations and examples showing how at least a majority of WSPP members interpret various provisions of the WSPP Agreement.  The Business Practices are not intended to address every provision of the WSPP Agreement.  Nor do the Business Practices set forth every example which would be permissible.  

(1)
Book-outs

Add new definition:

“Bookout” shall mean a transaction where: (a) Purchaser and Seller had agreed in a transaction (first transaction) to make and take delivery under specified terms and conditions, (b) physical delivery in accordance with that first transaction did not occur for any reason, and (c) prior to the time performance of the first transaction was required to commence, the Purchaser and the Seller entered into a second transaction for the purpose of offsetting their respective obligations under the first transaction, and (d) the second transaction was performed, including performance by offset.

Agreement revisions - Add a new 21.3(e) which would read as follows:  In the event a transaction under a Confirmation is not physically performed and is offset by a Bookout, then no damages shall be due with respect to the non-performed transaction. 

[COMMENTS:

1. Possibly broaden definition of Bookout to include chains, to be discussed.  Language above applies to WSPP Purchaser and Seller with privity, but a bookout that offsets a chain would have the impact of booking out the WSPP transactions.  This will be further explored through examples and then language modified if and as appropriate.

2. Offset may need further explanation as to price - that is, does the bookout price include some premium and do we need to say that it might?  (Bookout would an equal block but could involve additional payment).

3. The intent of the second transaction appears relevant—that is, a Bookout occurs when the parties agree to a second transaction that has effect of “buying back” the obligation, but does not contemplate an extraneous transaction that also has an offsetting impact (this can easily occur among chains).  That extraneous transaction, which pre-existed the advice of non-performance, would not be a Bookout within the meaning intended here.]  

4. Do we also need to address agreement revisions to allow damages after the fact to be settled “in kind” instead of just by money damages?  This language refers to before the fact.

Business Practices -

Book-outs - In the event a Party informs the other Party to a transaction under this Agreement that the transaction will not be performed, Section 21.3 (e) of the WSPP Agreement allows the Parties to enter into a Bookout transaction.  A Bookout, defined in Section [   ], is a separate transaction by which the Parties intend to offset their respective obligations under the first transaction, such that the first transaction and the Bookout transaction are performed by offset, that is, without physical delivery.  No Party has a right to compel another Party to enter into a Bookout.  

The following are examples as to the use of book-outs under the WSPP Agreement.  [need examples]

(1) Damages - Calculation, Market Price

Agreement revisions - Add a new Section 21.3 (f) - No Party shall be excused from paying damages for non-performance due to the absence of a market or the difficulty in determining a market price.  The market price is used in calculating damages only if the Purchaser does not make a replacement purchase or the Seller does not make an alternate resale as provided in the definitions in Sections 4.16a and 4.16b.  Regardless of the absence of a market or the difficulty in determining a market price, the market price shall be calculated at the delivery point specified for each transaction and for like power (i.e. the product should be similar and the time period should be comparable). 

[COMMENTS: 

1. If Purchaser failed to receive immediately before or during the hour and Seller can fetch no value for the energy despite diligence, then is Seller entitled to recover the full contract price?  This may be appropriate, e.g., if hydro must be spilled and all value is lost, but may be harsh where loss can be mitigated by backing off a generator and marginal savings occur.

2. If Seller’s non-performance occurred immediately before or during the hour, and Buyer was unable, despite diligence, to obtain substitute energy, then does it make sense to look at an index or is there a better measurement? [One problem is availability of good indices in all areas.]

3. These questions involve factual inquiry, which the formulaic approach of current provision, including use of indices, is intended to largely avoid, but also bear in mind that we are discussing the issue because some members assert that the current provision does not adequately address cuts immediately before or during the hour.

4. Need to discuss how to allocate damages amongst multiple transactions]

Business Practice - Damages for non-performance are determined under Section 21.3 of the WSPP Agreement.  Non-performance involves (1) the Seller failing to schedule or deliver the hourly contract quantity; or (2) the Purchaser failing to schedule or receive the hourly contract quantity.  This means that if a Seller, for example, has agreed to deliver 100 MWs in an hour of a Service Schedule C product, and it delivers less than 100 MWs, then it is considered a Non-Performing Party under Section 21.3 and is required to pay damages, if any, as calculated under Section 21.3.  Similarly, if a Purchaser has agreed to take 100 MWs and fails to take the 100 MWs in any given hour, then it also is considered a Non-Performing Party. 

Non-Performance is not an Event of Default allowing remedies under Section 22 of the WSPP Agreement.  Failure to timely pay damages under Section 21.3 is an Event of Default. 

For a Seller that is a Non-Performing Party, the Seller is required to pay damages based upon Replacement Price less Contract Price together with net transmission charges (any incremental transmission charges relating to the replacement of the power less transmission charge reductions relating to not carrying out the terms of the contract).  Also, in accordance with Section 21.3 (a) (3) of the WSPP Agreement, the Non-Performing Party is responsible for any charges that are imposed on the Performing Party under FERC tariffs including energy imbalance or regional entity penalties (such as for violations of reliability rules).  A Performing Party is not required to replace the power.  If it does not, then instead of using the price of the replacement power contract, a market price will be used in determining the damages.  

For a purchaser that is a Non-Performing Party, the Purchaser is required to pay damages based on Contract Price less Resale Price together with net transmission charges.  Also, as described above, the Non-Performing Party, even if it is a Purchaser is required to pay  charges imposed on the Performing Party under open access or FERC accepted or approved tariffs for regional organizations due to the non-performance.  As described above, this could include energy imbalance charges or regional entity penalties.  A Seller which is a Performing Party is not required to sell the power to another entity.  In that event, the Resale Price will be determined based upon an appropriate market price.

In determining a market price in the event that there is not a replacement contract (if there is a replacement contract the price of the replacement contract is used in lieu of the market price unless the Performing Party did not act in a commercially reasonable manner in mitigating damages), the intent is that the Parties shall make a good faith attempt to determine the market cost of the power..  The power used as the basis for the market price shall be comparable to the power which was the subject of the non-performed transaction both in terms of the product and the time period.  As to comparability of the product, if the transaction involved Service Schedule C, for example, power used to establish the market or replacement price shall involve Service Schedule C or some like product.  As to time period, if the non-performance occurred within the hour and there was no notice of non-performance provided before the hour, then the market or replacement price should be based on the price of power within the hour.  It should not be based on the price of power available either before or after the hour.  The market price also should be based on prices at the same delivery point as that provided for under the non-performed transaction.   

The amount of damages also shall reflect the effect of non-performance on transmission charges.  If the performing party incurs incremental transmission charges due to the non-performance, then the non-performing is responsible for the incremental charges.  If the performing party is able to reduce its transmission charges as a result of the non-performance, then that reduction also will be reflected in the damage calculation.  

[provide examples as to how market prices can be calculated; e.g. use of indices]

[Also develop examples if there are replacement contracts and if there are charges under FERC tariffs; develop examples showing how net transmission costs are developed]

[Should we also develop examples showing what is considered commercially reasonable in mitigating damages?]

Under Section 21.3 (a) (3) of the Agreement, the Non-Performing Party shall be responsible for any charges “imposed on the Performing Party under open access transmission or FERC accepted or approved tariffs for regional organizations due to the non-performance.”  This means that non-performing parties are responsible for energy imbalance charges incurred as a result of its non-performance.  [Question - If a non-performing party pays the energy imbalance charge, should it also pay a market price?  Is there a duplication here?]  Also, if a regional reliability entity imposes a penalty for a violation of reliability rules and this is pursuant to a FERC tariff for the regional entity, then those penalties may be imposed on the Non-Performing Party.

(2) Uncontrollable Forces

Business Practices - Section 10 of the WSPP Agreement sets forth the Uncontrollable Forces provision.  If Uncontrollable Forces exist, then a Non-Performing Party is not responsible for damages under Section 21.3 of the WSPP Agreement.  


The Uncontrollable Forces provision of the WSPP Agreement contains special provisions involving transmission interruptions.  There are two circumstances under which a transmission interruption (other than normal force majeure type events such as natural disasters) would qualify as an Uncontrollable Force.  


Under the first provision, the transmission path must have been specified at or before the time the transaction was arranged (after the fact does not qualify), firm transmission must have been reserved that would have been used to effectuate the transaction, and the transmission provider must have curtailed the firm transmission.  Under this first circumstance, the Party who cannot perform is not required to find alternate power or alternate means of delivering the power. 


Under the second provision, there is no requirement that the transmission path be specified.  However, in order for the transmission interruption to be an Uncontrollable Force, firm transmission must have been reserved, the transmission provider must have curtailed the firm transmission, and the Party who cannot perform must have been unable to find alternate power or alternate means of delivering the power.  This means that if the Non-Performing Party can obtain alternate transmission service (even non-firm?) to deliver the power to the contractual delivery point, then it cannot declare an Uncontrollable Force.  Similarly, if the Non-Performing Party can purchase alternate power which can be delivered to the contractual delivery point, then it cannot declare an Uncontrollable Force under this second provision.  Even if this alternate power is available at a high price, the fact of its availability nonetheless disqualifies a Party from declaring an Uncontrollable Force under this second provision.

(3) Sales from DNRs without undesignating -

The following language may be used in confirms to modify the Service Schedule C product to allow the product to be sold without undesignating the network resource.  A purchaser will not be able, however, to include sales with this language as part of its designated network resources under FERC rules.  As has been discussed, the undesignation process may prevent the units from being available for sales in real-time.  Also, as the process for designation of network resources also will take considerable time under FERC OATTs, the fact that this modification would prevent the designation of the network resource may not be particularly important with regard to real time or short terms sales.  We can work towards developing standardized language which would be posted on the WSPP website.

Possible language for use in confirms - Seller’s sale of this Service Schedule C product is expressly contingent on Seller maintaining recall rights to allow Seller to serve its loads on a non-interruptible basis.  These recall rights exist for this transaction notwithstanding the language in Section C-3.8 of Service Schedule C.  Purchaser may not consider this sale to be a designated network resource under open access transmission tariffs.

PLEASE NOTE - THE ABOVE PROPOSALS WERE DEVELOPED BY WSPP COUNSEL IN ORDER TO HELP FACILITATE DISCUSSION.  THEY HAVE NOT BEEN AGREED TO BY ANY WSPP MEMBER.  NOR ARE THEY INTENDED TO BE PROPOSALS OF WSPP INC.  OUR HOPE IS THAT THIS WILL BETTER FOCUS DISCUSSIONS.
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