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I.
Introduction: The Contract Subcommittee and Damages Working Group

The Contract Subcommittee is a subcommittee of the Operating Committee (OC).  Subject to the Operating Committee’s direction, and with the involvement of its Chair Bobby Campo and WSPP legal counsel, the Contract Subcommittee prepares potential revisions of the WSPP Agreement for members’ consideration.  

As discussed at the last OC meeting, the Damages Working Group (DWG) of the Contract Subcommittee developed a survey of the members to solicit their views about the damages provisions of the Agreement.  The survey was to identify damages areas where a significant number of members believed the Agreement could be improved.  Survey results, without attribution of responses to particular members, were previously sent to WSPP members and are available on the Homepage.

Following are the five major issues the DWG identified and the status of each: 

1.  Issue: Some members assert that transmission cuts are Uncontrollable Forces (UF) that excuse performance without regard to the specific limitations on UF to transmission cuts set out in §§ 10(1) and 10(2).  


Status: Clarifying changes to § 10 are proposed below.

2.
Issue: Measuring § 21.3 damages when:



(a)
a cut occurs shortly before or during the hour and where redirect/resupply is infeasible (no replacement transaction is feasible) and that infeasibility also indicates the lack of any market from which a “market price” can be determined (see definitions of Replacement Price and Resale Price in §§ 4.16a and 4.16b). The problem applies both to Seller and Purchaser.  For example, where Seller cannot redirect (for lack of a market), is the market price zero, or how otherwise should Seller identify the market price for calculating damages?



(b)
no reliable index is available, Seller’s other transactions indicate a considerable delta between its buy price and its higher sale price, and in calculating damages a non-performing Purchaser seeks to calculate against that lower buy price and performing Seller believes its higher sell price is the correct market indicator.


Status: No language is presented to the OC for consideration.  The DWG and/or the Contract Subcommittee may continue to work on these issues.  

3.
Issue: Is the measure of damages under § 21.3 adequate, bearing in mind that it excludes recovery of certain potential losses, including, for example:



(a)
generator startup costs where Purchaser covers Seller’s cut shortly before or during the hour and external replacement (e.g. balancing) is unavailable; and


(b)
other consequential damages (an example discussed at the Subcommittee meeting was transmission rate ratchet costs).


Status: No language is presented to the OC for consideration.  Legal counsel notes that the existing formulaic damages are drafted to resolve disputes promptly and efficiently, and are not drafted to make the performing party completely whole in every instance.

4.
Issue: Where counter-parties have multiple transactions for the same hour and a cut occurs, how is the cut transaction to be identified for purposes of calculating damages?


Status: Changes to § 21.3(a) are proposed below..

5.
Issue: Bookouts. With regard to a transaction not to be performed prospectively a bookout is a second transaction for the identical block that has the effect of offsetting the non-performed transaction.  The effect of performance of the second transaction is that it offsets the non-performance of the first transaction so that, in effect, there was no non-performance and both parties are whole.  With regard to a transaction that was not performed retrospectively, a bookout is a second transaction for the identical block that has the effect of offsetting the non-performed first transaction, such that the offset is a remedy for the non-performance. 


Status: The practice of entering into bookouts to resolve non-performance occurs most frequently in chains of transactions.  Chains inherently involve multiple contractual relationships, which can include WSPP and non-WSPP transactions.  Because of this complexity, the Subcommittee concluded that it was infeasible at this time to address bookouts across chained transactions.  However, language is presented to address bookouts between two WSPP counterparties.  The discussion below also refers to related accounting issues.

Language as to Issues 1, 4 and 5 is presented below.  New or revised language is in redline.


Issue 1: Transmission Cuts as Uncontrollable Force
The following changes to § 10 are intended to clarify existing provision.

 10.
UNCONTROLLABLE FORCES:


No Party shall be considered to be in breach of this Agreement or any applicable Confirmation to the extent that a failure to perform its obligations under this Agreement or any such Confirmation is due to an Uncontrollable Force.  The term "Uncontrollable Force" means an event or circumstance which prevents one Party from performing its obligations under one or more transactions, which event or circumstance is not within the reasonable control of, or the result of the negligence of, the claiming Party, and which by the exercise of due diligence the claiming Party is unable to avoid, cause to be avoided, or overcome.  So long as the requirements of the preceding sentence are met, an “Uncontrollable Force” may include and is not restricted to flood, drought, earthquake, storm, fire, lightning, epidemic, war, riot, act of terrorism, civil disturbance or disobedience, labor dispute, labor or material shortage, sabotage, restraint by court order or public authority, action or nonaction by, or failure to obtain the necessary authorizations or approvals from, any governmental agency or authority, and, solely for purposes of Section 10(1) and (2), a directive of a Regional Reliability Council.  The following shall not be considered “Uncontrollable Forces”:  (i) Seller’s cost of obtaining capacity and/or energy; or (ii) Purchaser’s inability due to the price of the capacity and/or energy, to use or resell such capacity and/or energy.  No Party shall, however, be relieved of liability for failure of performance to the extent that such failure is due to causes arising out of its own negligence or due to removable or remediable causes which it fails to remove or remedy within a reasonable time period.  Nothing contained herein shall be construed to require a Party to settle any strike or labor dispute in which it may be involved.  Any Party rendered unable to fulfill any of its obligations by reason of an Uncontrollable Force shall give prompt notice of such fact and shall exercise due diligence, as provided above, to remove such inability within a reasonable time period.  If oral notice is provided, it shall be promptly followed by written notice.  


Where the entity providing transmission services for transactions under this Agreement and Confirmation interrupts such transmission service, the interruption in transmission service shall be considered an Uncontrollable Force under this Section 10 only in the following two sets of circumstances:

(1)
An interruption in transmission service shall be considered an Uncontrollable Force if (a) the Parties agreed on a transmission path for that transaction in the Confirmation  (b) firm transmission involving that transmission path was obtained pursuant to a transmission tariff or contract to effectuate the transaction under this Agreement and Confirmation, and (c) the entity providing transmission service curtailed or interrupted such firm transmission pursuant to the applicable transmission tariff or contract.  There shall be no due diligence obligation associated with interruptions under this subparagraph (1). 

 (2)
If the Parties did not agree on the transmission path for a transaction in the Confirmation, an interruption in transmission service shall be considered an Uncontrollable Force only if (a) the Party contracting for transmission services shall have made arrangements with the entity providing transmission service for firm transmission to effectuate the transaction under the Agreement and Confirmation, (b) the entity providing transmission service curtailed or interrupted such transmission service, and (c) the Party which contracted for such firm transmission services could not obtain alternate energy at the delivery point, alternate transmission services, or alternate means of delivering energy after exercising due diligence.  



No Party shall be relieved by operation of this Section 10 of any liability to pay for power delivered to the Purchaser or to make payments then due or which the Party is obligated to make with respect to performance which occurred prior to the Uncontrollable Force.  


Issue 4: Cuts Among Multiple Transactions

Where counter-parties have multiple transactions for the same hour and a cut occurs in fewer than all such transactions, how, for calculating damages, are the cut transaction(s) to be matched to Confirmations?


The Subcommittee proposes a new § 21.3(a)(3) with three options (only one to be made a part of the language and included in the Agreement): (1) cuts assumed to have occurred in reverse chronological order of the transactions; (2) cuts to be identified by the Performing Party, and (3) price of all cuts to be determined on the basis of a weighted average). 

21.3(a)(3)
In the event the Parties entered into two or more transactions for the same hour in which the same Party is the Purchaser and the other Party is the Seller, non-performance occurs in fewer than all of such transactions, and such non-performed transactions cannot reasonably be identified to specific Confirmations on the basis of product type, delivery points, quantities, or other indicia 

[the above 21.3(a)(3) would then include one of options 1, 2 or 3, below]

Option 1 (Cuts Assumed in Reverse Chronological Order):

, then, for purposes of determining the Contract Price and Contract Quantity, the date and time on which the Parties entered into each transaction for the hour shall be determined, together with the Confirmation applicable to each such transaction.  The Confirmation applicable to the most recent transaction shall be deemed non-performed and if other Confirmations were not performed they shall be identified to remaining transactions for the hour in reverse chronological order.


Option 2 (Performing Party Selects Non-Performed Transaction)

(Non-Identifiable Transactions), then, the Performing Party shall have the right to identify which of the Non-Identifiable Transactions were the non-performed transactions, up to the quantity of energy not delivered or received, or quantity of capacity not made available. 
Option 3 (Weighted Average)


(Non-Identifiable Transactions), then, the Contract Price for Non-Identifiable Transactions shall be determined by calculating the average of the Contract Prices, weighted by the Contract Quantities as stated in all the Confirmations for transactions during the hour. 
Issue 5: Bookouts

(a)
Description of Pre- and Post-Transaction Bookouts.

Bookouts, as we are using the term for purposes of this discussion (the term is used more broadly in the industry to encompass scheduling bookouts), are transactions entered into to offset, and thereby fulfill or otherwise resolve, non-performed, transactions.

Bookouts are differentiated by whether they are agreed to prospectively, before the scheduled transaction time (ahead of non-performance), or retrospectively, after that time (after non-performance).  Some parties will do one but not the other.  A bookout entered into before the transaction time has the effect, by offset, of fulfilling the scheduled transaction (that otherwise would be non-performed), so that there is no non-performance and no damages.  By contrast, a bookout entered into after non-performance does not cause the non-performance to become performance.  Rather, the post-transaction-time bookout is, in effect, a settlement of a claim under § 21.3 resulting from non-performance.  Today, that settlement is informal in the sense that the Agreement does not provide for a bookout remedy. 

Some members observed that in particular circumstances and depending on the reporting, either pre- or post-transaction bookouts could appear to be wash sales, potentially raising regulatory concerns.  This concern generally would not arise with scheduling bookouts, that is, ordinary course delivery commitments that are fulfilled by offset arising from an ordinary course countervailing trade. 
(b)
Daisy Chains.

Transactions commonly occur within daisy chains delivery/receipt obligations involving multiple transactions where, e.g., A sells to B, who sells to C, who sells to D.  In daisy chains, the source (A) only has a contractual relationship (lawyers use the term “privity”) with the party to which it sells (B), and the sink (D) has privity only with the party from which it buys (C).  Each other party has privity with the party from which it buys and the party to which it sells, but not with other parties in the chain (e.g., B and C have privity, but C has no privity with A).  By definition then, the source and sink (A and D) have no privity.  Stated differently, in chains, each party has contract rights and obligations only as to the party to which it is linked by a Confirmation (or other contractual arrangement, e.g., under an agreement other than the WSPP Agreement).  

Apparently some WSPP members engage commonly in bookouts between source and sink and expect, despite the lack of privity, that these bookouts resolve all claims among all participants in the chain.  This result is possible if all chain participants agree, but they are not required to agree.  Although some members may support Agreement provisions to foster bookouts in chains, due to the lack of privity particularly in chains that include non-WSPP members, the value of this approach is dubious.  
(c)
Accounting Issues.

Bookouts that occur in the normal course of scheduling may have a different accounting result than bookouts created to resolve non-performance.  The former are customary scheduling transactions and would be treated, from an accounting standpoint, as ordinary course transactions.  Members that perform bookouts may wish to seek appropriate advice about how to handle the latter.  

Although the Subcommittee had considered calling bookouts “buy-backs,” review of the matter indicates that the term “bookout” is sufficiently ambiguous that we do not need to avoid it.  For EQRs, FERC defines Booked Out Power as follows:

BOOKED OUT POWER - Energy or capacity contractually committed bilaterally for delivery but not actually delivered due to some offsetting or countervailing energy trade (Transaction only).

EQR Data Dictionary, Appendix A Product Names.  For additional background on this issue, see applicable language from FERC’s Order 2001-F set out on the last page of these materials.

(d)
Contract Language.  

For the reasons discussed above, the Subcommittee decided to begin to address bookouts with contract language applicable to counter-party transactions, but not chains.  This issue may receive additional attention at the Subcommittee.  The Subcommittee proposes the following language:
New definition:

“Bookout” is a transaction where:

(a) 
(i) in circumstances where non-performance under a Confirmation is expected, and prior to the time performance is to commence under that Confirmation the Parties entered into a second transaction for the purpose of fulfilling their respective obligations under that Confirmation by offset rather than physical delivery, or

(ii) after non-performance under a Confirmation, the Parties entered into a second transaction for the purpose of finally settling losses incurred by the Performing Party due to the non-performance; and 

(b) the second transaction, under either (i) or (ii), was performed.

New Agreement section:

New 21.3(e):

In the event a Bookout occurs, then no damages shall be calculated or due under § 21.3(a)(1) or (2), as applicable, with respect to the non-performed transaction.  No Party shall be required to enter into a Bookout.
Excerpt from:

ORDER NO. 2001-F, GRANTING IN PART AND DENYING IN PART REQUEST FOR CLARIFICATION OF ORDER NO. 2001, 106 FERC ¶ 61,060 PP 14-16 (2004):

14. The focus of this order is narrow, to clarify the reporting obligations regarding power sales that involve the use of DCOs. Consistent with the Commission's precedent in NYMEX, Morgan Stanley, and Order Nos. 2001 and 2001-A, purely financial transactions need not be reported in Electric Quarterly Reports and, to the extent that EC, GCC, and others limit their activities to purely financial transactions, their transactions need not be reported in Electric Quarterly Reports. Thus, the remaining task is to clarify which transactions fall into this category.

15. Electric Quarterly Reports are filed a month after the end of the calendar quarter in which the transactions to be reported have occurred. Consistent with our prior precedent, contract data and transaction data on any wholesale power sales contract that provides for physical delivery must be reported by public utilities in Electric Quarterly Reports, either as delivered power or as a book out. By contrast, "purely financial transactions" need not be reported in Electric Quarterly Reports. Further, any contract that terminated before the date on which service under the contract is due to start need not be reported in Electric Quarterly Reports.

16. Applying these principles to power sales cleared by a CFTC-approved DCO, when a power sales contract provides for physical delivery and has not been terminated prior to the commencement of service under the contract, transactions under the contract are to be reported in Electric Quarterly Reports. If such a contract is novated and replaced by a contract that does not provide for physical delivery of the power, consistent with our precedent on this issue, the novated contract is purely financial and need not be reported in Electric Quarterly Reports. If the financial contract is re-novated to a contract that does provide for physical delivery, then transactions under the re-novated contract must be reported in Electric Quarterly Reports. Since a book out is a means to avoid physical delivery under a contract when a party appears twice in a delivery chain, see n.2 supra, it differs from a novation where a forward physical contract is terminated and replaced by a financial contract.
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