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THE WSPP AGREEMENT

· The most heavily used standardized power sales agreement for physical delivery used in the industry today.

· The name “Western” is a misnomer.  It is used in many parts of the United States outside of the West including MAPP, SPP, MAIN, ECAR, and PJM.  

· Over 250 members (active members are smaller) including power marketers and many investor owned and public electric utilities.

· In existence on a permanent basis since 1991.

· WSPP Agreement is FERC regulated and approved, thereby eliminating need for FERC regulated entities to submit additional substantive filings with FERC in order to trade under it.

WSPP OPERATIONS

· Separate corporation

· Run by Operating and Executive Committees.  Each member receives one vote on each Committee.  WSPP Committees vote on changes to Agreement.  Action by consensus given 90 percent voting requirement.

· Operating Committee meetings are well attended and provide an opportunity for traders to interact face-to-face.

· Operating costs are modest.  Members have not had to contribute to operating costs for many years.  Members are unlikely to be charged over the next 4 to 5 years based upon current costs and revenues.  

· Contracting subcommittee of Operating Committee meets to develop revisions to the WSPP Agreement to ensure that the agreement contains up to date terms and satisfies needs of members.  Current contracting issues and cases are also discussed.

· WSPP operates a website containing all of its documents, various educational documents, postings by any member, listings of members and their traders and representatives, and a page to post power for sale or offers to trade.  www.wspp.org

WSPP STANDARDIZED CONTRACT

In General:
· Has been completely updated through the efforts of the membership.  Generally updated every six months.  

· Generally considered a fair document.  Product of consensus from the diverse membership.   All members play an important role; each member has one vote.  Need consensus required 90% vote.

· Trader friendly.  Because of the very substantial involvement of traders in its development, the contract is in most respects readable and simple as compared to other contracts.  

· Market has fifteen years of experience with it and Agreement has been refined to allow it to work better in the marketplace.  Very substantial course of dealing and recent court decisions provide further clarity.

· Umbrella agreement which governs sales between WSPP members if members elect to use it.  Only available for sales between members.  

· Easy to use.  Once you sign, you can do business with all WSPP members.  Eliminates the need for negotiations on a master agreement between the parties, though if the parties mutually agree they can change the primary terms. Also there is no need to renegotiate master agreements to update. 

· Simplifies “back office” tasks as back office does not need to administer 25 or more master agreements; just one.

· Agreement is a default agreement.  If parties disagree on terms, default to the terms of the WSPP Agreement.  Eliminates uncertainty that can result from conflicting confirmations.  Discourages submission of lengthy confirmations.  

· Products are simple and industry standard and have been used for years: firm, economy, and unit contingent.  Physical options are available to be traded under the Agreement. May use products under other agreements through confirmation process.

· Market based pricing if seller is FERC regulated and has a market based tariff or is not FERC regulated.  Otherwise subject to a rate cap (As high as 21.11 mills per kwh plus forecasted incremental costs) which applies to both purchases and sales from own units.  Cost based cap provides a mechanism for sales if no market based authority.

· Fact that the WSPP Agreement is a FERC accepted rate schedule adds further certainty to transactions as such transactions occur pursuant to a FERC accepted document.  Also provides parties with an additional choice of a forum (FERC) to resolve disputes.

KEY TERMS

Force Majeure:
· An event beyond a party’s control which parties are required to exercise due diligence to overcome or avoid.

· Force majeure claim is invalid if arising out of party’s negligence or is due to causes which it could remove or remedy.  Party does not need to settle a strike or a labor dispute.

· Special language dealing with transmission interruptions:

1. If parties agreed on a specific transmission path at the time of the transaction, obtained firm transmission, and that firm transmission was interrupted, that would be a force majeure event.

2. If the parties did not agree on a specific transmission path and a party’s firm transmission was interrupted due to a force majeure event, then the party which booked the firm transmission may not declare force majeure if it could obtain alternate energy or means of delivering the energy to the delivery point.

3. Interruption of non-firm transmission is not a force majeure event.

Damages:

· No punitive or consequential damages.

· Standard LD provision (really stipulated damages).  

· For seller’s failure to deliver, it will pay damages based on the purchaser’s replacement price less the original contract price plus the amount of additional transmission costs less transmission savings.

· For a purchaser’s failure to purchase, the purchaser will pay damages based on the seller’s new contract price less the original sales price plus any additional net transmission charges the seller incurs.

· Each party has a duty to minimize damages in a commercially reasonable manner.

· Damages include charges imposed on Performing Party, such as imbalance charges, due to non-performance.

· LD applies to failure to deliver or purchase firm and unit contingent power.  Does not apply to failure to deliver or purchase economy unless the parties agree otherwise.

· Disputes of the LD amount will go to informal mediation and then to binding dispute resolution under the WSPP dispute resolution procedures.

· Payments made at normal payment times.

· Parties allowed to go to court or FERC to enforce payment without terminating.

· Parties allowed to go to Court or FERC to seek specific performance without terminating.

Default:
· Failure to deliver or purchase is not an event of default so long as the non-performing party makes the required payments.

· Failure to make payment (when the payment date has been missed) within two business days of notice is an event of default.

· Failure to provide clear and good title or to have made accurate representations and warranties (one of which involves on-going solvency) is an event of default.

· Institution of proceedings indicating bankruptcy or insolvency or seeking any relief affecting creditor’s rights or a petition is presented for winding up or liquidation is an event of default.

· Failure to provide adequate assurances of creditworthiness within three business days of demand is an event of default.

· Do not have a general provision stating that the failure to perform any specific covenant or agreement in the contract is an event of default because of the draconian remedies available.  Attempted to spell out clearly the events.

· One-time right to suspend performance by non-defaulting party for up to 10 business days of all transactions under WSPP Agreement in response to default.

· In the event of default, the non-defaulting party may terminate all WSPP transactions between the parties at the same time so long as it exercises that right to terminate within 30 days (or longer if the parties agree to an extension).

· Upon termination, a Termination Payment is calculated and charged.

· A formula is set forth in the agreement to determine the Termination Payment.  Revenues based on expected market prices, present valued, will be used in calculating the liquidation payments.

· Disputes on the calculation will go to informal mediation and then to binding dispute resolution under the WSPP process.

· Payment within three days of receiving notice of amounts owed except that in some circumstances payment may be spread over contract life.

Creditworthiness:

· If one party has a reasonable basis for questioning the other party’s creditworthiness or ability to perform, that party may require the other party to provide a letter of credit, a cash prepayment, collateral or security, a guarantee agreement, or some other mutually agreeable method of assuring performance.  

· For clarity the Agreement lists certain events which would justify a request for reasonable assurances.  This list is not all inclusive.  

1. Knowledge that the other party is failing to perform or is defaulting under other contracts.

2. The other party has exceeded any credit or trading limit agreed to by the Parties.

3. The other party has investment grade debt which is downgraded below investment grade or it has below investment grade debt which is further downgraded.

4. Material adverse financial conditions in the other party’s financial condition occur.

5. Substantial changes in market prices occur which materially and adversely impact the other party’s ability to perform.

· Party has three business days to provide reasonable assurances.  Failure to provide such assurances within that time period will be considered an event of default.

· Party’s obligation to provide reasonable assurances is limited to the level of damages under the termination provision.

· Form of guarantee agreement attached to the agreement.  Form of security agreement is on the homepage.

· Basic assumption is that credit issues are to be resolved between the two parties and that all issues cannot be addressed generically.

Payment:

· Payments are to be received on the 20th day of the invoicing month or the 10th day after receipt of the bill, whichever is later.  

· Interest for late payment is 200 basis points over prime.

· In the event of a dispute, the entire bill will be paid when due.

· Parties have two years to audit and dispute bills.

· Netting is not required but is allowed.  In order to facilitate matching of entities that wish to net, a member can execute the WSPP netting agreement (Exhibit A to the Agreement).  If its counter-party has signed the netting agreement, then the parties will net.  The members that have agreed to net will posted on the WSPP homepage.  Has worked well to date.

Performance, Title, and Warranties:

· Seller’s obligation is to sell and deliver to the delivery point(s) in accordance with the WSPP Agreement and the confirmation agreement.
· Purchaser’s obligation is to receive and purchase at the delivery point in accordance with the WSPP Agreement and the confirmation agreement.
· Title to and risk of loss pass to purchaser at the delivery point.
· Seller warrants good title, free of liens or attachments, but disclaims all other warranties including any warranty of merchantability or fitness for a particular purpose.
Representations and Warranties:

· Each party represents that it possesses the necessary authority to enter into the transactions and to carry out the terms of the agreements.  

· Each party also represents that it is solvent and that this representation is maintained until such time as notification is provided to the contrary.

Taxes:
· Seller is liable for taxes to the delivery point.

· Purchaser is liable for taxes from the delivery point.

· Discussed provisions governing what happens if tax rates increase during the transaction.  Left to parties to negotiate individually.

Confidentiality:


Standard confidentiality provision stating that terms shall be confidential unless disclosure is required in a regulatory proceeding or in any other litigation, must be provided to NERC or a regional reliability council, or the parties agree to allow disclosure.  Recent revisions allowing an exception for information provided to pricing indices but still issues with regard to counter-party name.

Mediation and Dispute Resolution:

· WSPP process established with WSPP mediators/arbitrators pulled from membership or outside.  Set up for prompt and expert resolution.

· Required non-binding mediation before dispute resolution or litigation.  This can be informally and quickly done over the phone with the WSPP OC Chairman or General Counsel or both.  

· Binding dispute resolution required for two categories of disputes:

1. Disputes involving calculation of LD.

2. Disputes involving calculation of damages in the event of default and liquidation.

· For other types of disputes, parties may or may not use binding dispute resolution.

· Detailed procedures are included as Exhibit D to the WSPP Agreement so the parties do not need to try to reach agreement on the procedures to be used.

Floating Prices
· Allows floating prices (price index prices) to be used in transaction.

· Details how to set the price in the event of a market disruption or error.

Amendments
· Amendments only apply to new transactions entered into on or after the effective date of the amendment.

PRODUCTS

[Under Section 32.6 may use products from other agreements in lieu of WSPP products]

Firm (Service Schedule C):  

· Most heavily used product.

· LD provision applies to this product for failure to deliver or purchase.

· Interruptible in the following circumstances without paying damages:

1. Force Majeure

2. Within recall time

3. Other agreed to circumstances.

· Interruption allowed for Seller to meet its public utility or statutory obligations, but Seller would be responsible for payment of LD in those circumstances.

· Obligation on Seller to schedule the power as firm.

· Can sell capacity or capacity with energy.

Economy (Service Schedule A):

· No LD unless parties agree.

· Essentially an “as available” service though parties can negotiate the circumstances under which interruption is allowed.  As a result, this schedule can be used for any sale which does not qualify as a firm or unit contingent sale.

Unit Commitment Service (Service Schedule B):

· Parties may negotiate the terms associated with scheduling, interruptions or rely on the terms in Service Schedule B.

· Interruptions allowed:

1. By the Seller by giving proper recall notice.

2. By the Seller when all or a portion of the output of the unit is unavailable.

3. By the Seller to prevent system separation during an emergency provided that Seller has exercised all prudent operating alternatives prior to interruption.

4. By the Seller to meet public utility or statutory obligations.

5. By either party due to the unavailability of transmission.

· Transactions are to be prescheduled.  Energy schedules may be modified with not less than 30 minutes notice.  

CONTRACTING PROCESS

· Confirmation process used to agree to transaction terms including changes to terms of WSPP Agreement.  Such transaction specific terms are to be set forth in a Confirmation Agreement.
· Under the currently effective Agreement, parties may negotiate changes to most of the major terms of the Agreement.  Express mutual agreement required (not just a written confirmation that is not acted on) for changes to non-standard confirmation provisions (recorded oral agreement for less than a week and writing executed by both for longer term).  Non-standard confirmation provisions are provisions like those addressed in WSPP Agreement.
· For standard confirmation provisions (i.e. price, start and stop times, etc.), a provision can be established by a confirmation which is not acted on.  Five Business Day response.
· Because the WSPP Agreement is a default agreement, if one party says no to the changes, then the contract terms default to the WSPP Agreement.
· Oral confirmation agreements are permitted for transactions of less than one week.
· Written confirmations shall be required for transactions of one week or more.  For transactions of less than one week and that commence within one week of conversation a written confirmation will have no effect unless signed by both parties. 
· Once confirmation is finalized, it may not be later disrupted unless there is clear and convincing evidence of a mutual mistake.
· Until confirmation is finalized, parties may use oral agreement to establish the confirmation terms.
· Can use Master Confirmation Agreement.
WSPP OPEN ACCESS TRANSMISSION TARIFF

As a result of FERC’s Order No. 888, the WSPP filed an open access transmission tariff.  This tariff is available to non-members as well as members.  It has limited applicability.  It applies only to members facilities which are not subject to an open access transmission tariff.
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