SLIDE 5

WSPP UPDATE-OC MEETING 9-24-04

1.
Southern Cal. Water Co., 108 FERC 61,168 (Aug. 9, 2004)-Interpreted cost cap provisions of WSPP Agreement. If power is purchased and resold, FERC held that the cost adder does not apply.  Case involved the determination of the remedy for So Cal Water’s failure to have in place a FERC approved market tariff.  [Note: The WSPP sought clarification of this order; no FERC order has been issued yet in response.]
2.
El Paso Elec Co., Enron Power Marketing, Inc., 108 FERC 61,071 (July 22, 2004)-FERC required Enron to refund $32.5 million of profits from WSPP trades between 1997 and 2001.  FERC set for further proceedings how the $32.5 million is to be distributed.  FERC found that Enron violated the terms of its market tariff by running El Paso’s market desk (during off-peak times Enron was in control of El Paso’s sales) without notifying FERC.  The amounts to be refunded represent the remedy for the violation of the market tariff.

3.
Nevada Power Co v. Enron Power Marketing, 108 FERC 61,074 (July 22, 2004)-FERC set for hearing whether Enron acted reasonably in demanding reasonable assurances and in terminating the contract after Nevada Power’s response under Section 27 of the WSPP Agreement.  [Note-First case in which a non-rate WSPP term has been set for hearing.]  Bankruptcy Court had previously held that Nevada Power should pay termination amounts calculated under Section 22.  FERC held that notwithstanding the Bankruptcy Court decision, the dispute involves interpretation of the WSPP Agreement, “a jurisdictional, wholesale agreement that is on file with the Commission.”  FERC further held that “the terms and conditions of the WSPP Agreement are clearly subject to the Commission’s jurisdiction and review under Sections 205 and 206 of the FPA.”

4.
Mirant Corp v. Potomac Electric Power Co., Case No. 04-10001 (5th Cir. August 4, 2004)-The issue is whether a district court may authorize the rejection of a FERC filed contract for the purchase of electricity as part of a bankruptcy organization.  The contract was for the sale of power from PEPCO to Mirant.  The lower court had concluded that Mirant wanted out of the contract because the cost was too high and that the Bankruptcy Court was preempted from terminating the contract.  The United States Court of Appeals for the 5th Circuit reversed and held that: “A motion to reject an executory power contract is not a collateral attack upon that contract’s filed rate that rate is given full effect when determining the breach of contract damages resulting from the rejection” (though PEPCO would become an unsecured creditor with regard to those damages).  The court also stated that: “The Bankruptcy Code does not, however, include an exception prohibiting rejection of, or providing other special treatment for. Wholesale electric contracts subject to FERC jurisdiction.”  Thus, the court held that the Bankruptcy Court could allow termination of power sales contracts.
5.
Mirant Americas v. City of Vernon, Case No. 03-46590, US Bankr Ct for ND of Texas, 2004 Bankr LEXIS 1284, Sept. 2, 2004-WSPP transaction.  When Mirant’s debt was downgraded, Vernon exercised it right to request reasonable assurances.  After Mirant did not provide reasonable assurances, Vernon terminated.  Issue was whether a non-defaulting party could be required to make payments.  The court held that:  “The court recognizes that the apparent effect of Section 22.3 c is to give to MAEM the profit of its bargain after it had (allegedly) defaulted.  While this may seem an odd result, it is plainly the meaning of the words used in the WSPP.”  The court then addressed whether Utah law would prohibit this result, finding that it does not: “Utah law is clear - - if the terms of a contract are not ambiguous, the contract must be enforced according to the terms of the contract itself.”  “[T]he WSPP is in writing and the language is not ambiguous.”

6.
State of Calif v. Coral Power, 9th Cir. 02-73093, Sept. 9, 2004-Held that FERC erred in finding that it could not order refunds for violations of its reporting requirements imposed on entities selling power under market based tariffs.  A number of marketers filed aggregate data instead of transaction specific data.  The court held that in order for a market tariff to be valid, there must be reporting to allow FERC to determine whether the rates were just and reasonable.  The court remanded to FERC to determine whether to order retroactive refunds.  Court did, however, reject arguments that market based rates violated the filed rate doctrine.

7.
Public Utility Dist No. 1 v. Dynegy Power, US App LEXIS 19045 (9th Cir. Sept. 10, 2004); Calif. V. Dynegy, 375 F. 3d 831 (9th Cir. July 6, 2004)-Rejected state fraud, antitrust, and unfair competition claims relating to California market issues.  Court found that filed rate doctrine barred claims.

8.
AEP Power Marketing, 107 FERC 61,018 (April 14, 2004)-FERC established two new screens to determine market power in the context of market tariff applications.  The first screen is a Pivotal Supplier Analysis.  Under this analysis, FERC will look at the total uncommitted supply in a CA and include uncommitted supplies from adjoining CA’s when transmission is sufficient.  FERC will then subtract Wholesale Load which is peak load less native load.  If applicants net uncommitted supply is less than this number then it passes the first screen.  If not, then it fails.  The second analysis is the Uncommitted Market Share analysis.  For each of the four seasons, FERC will look at the MWs of uncommitted capacity of the applicant and compare to uncommitted capacity in the relevant market.  If 20 percent or greater, the applicant fails.  If applicants fail, they have the option of submitting other analyses to show an absence of market power.  FERC denied rehearing in 108 FERC 61,026.  FERC also initiated a rulemaking process on this issue in Market Based Rates for Public Utilities, 107 FERC 61,019 (April 14, 2004) to determine whether to replace these screens.  In Acadia Power Partners, 107 FERC 61,168 (May 13, 2004) FERC explained that public utilities with existing market tariffs will need to analyze market power consistent with the new screens and established a schedule for submissions.

9.
Allegheny Energy Supply Co., 108 FERC 61,082 (July 29, 2004)-Affiliate sales under market tariffs.  FERC will scrutinize.  FERC explained that it would accept evidence of non-affiliates bidding and also explained requirements for an RFP process including the need for an independent third party to administer the bidding.

