SECTION 22

(b)
The Parties agree that the amounts recoverable under this Section 21.3 are a reasonable estimate of loss and not a penalty, and represent the sole and exclusive remedy for the Performing Party.  Such amounts are payable for the loss of bargain and the loss of protection against future risks.

(c)
Each Party agrees that it has a duty to mitigate damages in a commercially reasonable manner to minimize any damages it may incur as a result of the other Party's performance or non-performance of this Agreement.

(d)
In the event the Non-Performing Party disputes the calculation of the damages under this Section 21.3, the Non-Performing Party shall pay the full amount of the damages as required by Section 9 of this Agreement to the Performing Party.  After informal dispute resolution as required by Section 34.1, any remaining dispute involving the calculation of the damages shall be referred to binding dispute resolution as provided by Section 34.2 of this Agreement.  If resolution or agreement results in refunds or the need for refunds to the Non-Performing Party, such refunds shall be calculated in accordance with Section 9.4 of this Agreement.

22.
DEFAULT OF TRANSACTIONS UNDER THIS AGREEMENT AND CONFIRMATIONS:

22.1
EVENTS OF DEFAULT  


An "Event of Default" shall mean with respect to a Party ("Defaulting Party"):

(a)
the failure by the Defaulting Party to make, when due, any payment required pursuant to this Agreement or Confirmation if such failure is not remedied within two (2) Business Days after written notice of such failure is given to the Defaulting Party by the other Party ("the Non-Defaulting Party").  The Non-Defaulting Party shall provide the notice by facsimile to the designated contact person for the Defaulting Party and also shall send the notice by overnight delivery to such contact person; or

(b)
the failure by the Defaulting Party to provide clear and good title as required by Section 33.3, or to have made accurate representations and warranties as required by Section 37 and such failure is not cured within five (5) Business Days after written notice thereof to the Defaulting Party; or  

(c)
The institution, with respect to the Defaulting Party, by the Defaulting Party or by another person or entity of a bankruptcy, reorganization, moratorium, liquidation or similar insolvency proceeding or other relief under any bankruptcy or insolvency law affecting creditor's rights or a petition is presented or instituted for its winding-up or liquidation; or

(d)
The failure by the Defaulting Party to provide adequate assurances of its ability to perform all of its outstanding material obligations to the Non-Defaulting Party under the Agreement or any Confirmation 

pursuant to Section 27 of this Agreement or any substitute or modified provision in any Confirmation.


(e)
With respect to its Guarantor, if any:

(i)
if a material representation or warranty made by a Guarantor in connection with this Agreement, or any transaction entered into hereunder, is false or misleading in any material respect when made or when deemed made or repeated; or

(ii)
the failure of a Guarantor to make any payment required or to perform any other material covenant or obligation in any guarantee made in connection with this Agreement, including any transaction entered into hereunder, and such failure shall not be remedied within three (3) Business Days after written notice; or

(iii)
the institution, with respect to the Guarantor, by the Guarantor or by another person or entity of a bankruptcy, reorganization, moratorium, liquidation or similar insolvency proceeding or other relief under any bankruptcy or insolvency law affecting creditor’s rights or a petition is presented or instituted for its winding-up or liquidation; or 

(iv)
the failure, without written consent of the other Party, of a Guarantor’s guarantee to be in full force and effect for purposes of this Agreement (other than in accordance with its terms) prior to 

the satisfaction of all obligations of such Party under each transaction to which such guarantee shall relate; or

(v)
a Guarantor shall repudiate, disaffirm, disclaim, or reject, in whole or in part, or challenge the validity of, any guarantee.


22.2
REMEDIES FOR EVENTS OF DEFAULT

22.2(a)
If an Event of Default shall have occurred and be continuing, the Non-Defaulting Party, upon written notice to the Defaulting Party, shall have the right (i) to suspend performance of transactions under this Agreement; provided, however, (i) in no event shall any such suspension continue for longer than ten (10) Business Days; (ii) such suspension must include all transactions under this Agreement in effect as of the date of the suspension between the Defaulting Party and the Non-Defaulting Party; and (iii) such suspension is available only once for each default.  This ten (10) day suspension period shall not affect in any way the thirty (30) day period for exercising a right of termination under Section 22.2(b).  The Non-Defaulting Party shall have the unilateral right to exercise its rights under this Agreement including its termination rights at any time within the suspension period.  The Defaulting Party shall have no suspension rights.  In no event shall the suspension continue beyond the cure of or waiver by the Non-Defaulting Party of the applicable Event of Default.  If the Non-Defaulting Party seeks to terminate the suspension period such that the suspension shall be terminated prior to the end of the ten (10) Business Day period specified above, it may do so only by providing at least twenty-four (24) hours written notice to the Defaulting Party before the suspension may be terminated.
22.2(b)
If an Event of Default occurs, the Non-Defaulting Party shall possess the right to terminate all transactions between the Parties under this Agreement upon written notice (by facsimile or other reasonable means) to the Defaulting Party, such notice of termination to be effective immediately upon receipt.  If the Non-Defaulting Party fails to exercise 

this right of termination within thirty (30) days following the time when the Event of Default becomes known (or more than thirty days if the Non-Defaulting and Defaulting Parties agree to an extension), then such right of termination shall no longer be available to the Non-Defaulting Party as a remedy for the Event(s) of Default; provided, however, this thirty day requirement for exercising termination rights shall not apply to defaults pursuant to Sections 22.1(c) and 22.1(e)(iii).  The Non-Defaulting Party terminating transaction(s) under this Section 22.2 may do so without making a filing at FERC.  


If the Non-Defaulting Party elects to terminate under this Section, it shall be required to terminate all transactions between the Parties under the Agreement at the same time.  Upon termination, the Non-Defaulting Party shall liquidate all transactions as soon as practicable, provided that in no event will the Non-Defaulting Party be allowed to liquidate Service Schedule A transactions.  The payment associated with termination ("Termination Payment") shall be calculated in accordance with this Section 22.2 and Section 22.3.  The Termination Payment shall be the sole and exclusive remedy for the Non-Defaulting Party for each terminated transaction ("Terminated Transaction") for the time period beginning at the time notice of termination under this Section 22 is received.  Prior to receipt 

of such notice of termination by the Defaulting Party, the Non-Defaulting Party may exercise any remedies available to it under Section 21.3 of this Agreement or Confirmation(s), and any other remedies available to it at law or otherwise.


Upon termination, the Non-Defaulting Party may withhold any payments it owes the Defaulting Party for any obligations incurred prior to termination under this Agreement or Confirmation(s) until the Defaulting Party pays the Termination Payment to the Non-Defaulting Party.  The Non-Defaulting Party shall possess the right to set-off the amount due it under this Section 22 by any such payments due the Defaulting Party as provided in Section 22.3(d).

SECTION 32

31.
TRANSMISSION TARIFF:


Pursuant to FERC Order No. 888, issued on April 24, 1996, and FERC orders where applicable, the WSPP Default Transmission Tariff has been filed and has become effective.  The Parties agree to be bound by the terms of that Tariff for so long as they are Western Systems Power Pool members.

32.
TRANSACTION SPECIFIC TERMS AND ORAL AGREEMENTS:

32.1
General
32.1.1
The terms of a transaction which constitute the Confirmation shall be made by one of the following methods:  (1) a statement of specific terms in a written Confirmation (see Exhibit C for a sample); or (2) subject to the limitations stated in Sections 32.2 and 32.3, electronically recorded oral conversation.

32.1.2
Pursuant to the provisions of this Section 32, the Parties to a transaction under this Agreement may agree to modify any term of this Agreement (other than provisions regarding the operation of the WSPP as an organization including Sections 7 and 8) which applies to such transaction, such agreement to be stated in a Confirmation or Confirmations. 

32.2
Process For Confirming Standard Confirmation Provisions.

32.2.1
Confirmation of Standard Confirmation Provisions For Transactions of Less Than One Week in Duration.


Confirmation for Standard Confirmation Provisions applicable to transactions of less than one week in duration may be through an electronically recorded oral conversation, a written Confirmation executed by both Parties, or a Confirmation not executed by both Parties but which is binding under Section 32.2.3.  Notwithstanding the foregoing sentence, with respect to a transaction of less than one week in duration as agreed in an electronically recorded conversation and that commences within one week of that conversation, a written Confirmation document under Section 32.2.3 shall have no effect unless it is executed by both Parties.  

32.2.2
Standard Confirmation Provisions For Transactions of One Week or More in Duration.


Written confirmation shall be required for all Standard Confirmation Provisions for transactions of one week or more in duration.  Such written confirmation may be made by a written Confirmation executed by both Parties or a Confirmation not executed by both Parties but which is binding under Section 32.2.3.

32.2.3
Written Confirmation Process for Standard Confirmation Provisions.


The Seller shall provide a proposed written Confirmation which must be received by the Purchaser within five Business Days of the date of the agreement to the transaction.  The Purchaser shall have five Business Days from date of receipt to accept or propose modifications to the proposed confirmation.  If the Purchaser does not respond within that time period, the Seller’s proposed written confirmation shall be considered as accepted and shall be the final Confirmation.  If the Seller fails to provide a proposed written Confirmation within the five Business Days period, then, within the immediately subsequent five Business Days, the Purchaser may submit a proposed written Confirmation to the Seller.  The Seller shall then have five Business Days from date of receipt to accept or propose modifications to the proposed confirmation.  If the Seller does not respond within that time period, the Purchaser’s written confirmation shall be considered as accepted and shall be the final Confirmation.

32.3
Process for Confirming Non-Standard Confirmation Provisions.

32.3.1
Non-Standard Confirmation Provisions for Transactions of Less Than One Week in Duration.  Confirmation for Non-Standard Confirmation Provisions for a transaction of less than one week in duration only may be through:  (i) an electronically recorded oral conversation; or (ii) in a written Confirmation executed by both Parties.

32.3.2
Non-Standard Confirmation Provisions for Transactions of One Week or More in Duration.  Confirmation for Non-Standard Confirmation Provisions for transactions of one week or more only shall be through a written Confirmation executed by both Parties.

32.3.3
WSPP Agreement is a Default Agreement.


If the Parties to a transaction (i) do not reach agreement on any proposed Non-Standard Confirmation Provision and (ii) do not confirm it under Section 32.3.1 or 32.3.2, as applicable, then the term or terms of the Agreement, which the Parties could not reach agreement to modify or change or which are not considered modified pursuant to this Section 32.3, shall apply to the transaction.  

32.4
Prior Discussions And Statements
32.4.1
A Confirmation under Section 32.2 and/or 32.3, shall, together with this Agreement, be an integrated contract with respect to the transaction, shall supercede all discussions and negotiations with respect thereto, and are intended by the Parties as a final expression of their agreement with respect to such terms as are included therein and may not be contradicted by evidence of any prior 

agreement unless there is clear and convincing evidence of a mutual mistake in the Confirmation.  
32.4.2
Notwithstanding any provision in this Agreement (including Sections 32.3.2 and 32.4.1), until the Confirmation has become final in accordance with Sections 32.2 and/or 32.3 for a transaction, any oral agreement of the Parties relating to such transaction shall remain valid and binding.
32.5
The Parties agree not to contest, or assert any defense with respect to, the validity or enforceability of any agreement to the terms concerning a specific transaction, on the basis that documentation of such terms fails to comply with the requirements of any statute that agreements be written or signed.  Each Party consents to the recording by the other Party, without any further notice, of telephone conversations between representatives of the Parties, which contain agreements to or discussion concerning the terms of a specific transaction.  All such recordings may be introduced and admitted into evidence for the purpose of proving agreements to terms, and any objection to such introduction or admission for such purpose is hereby expressly waived. 

32.6
In the event of a conflict between a binding and effective Confirmation and this Agreement, the Confirmation shall govern.  

32.7
The Seller shall not be required to file any Confirmation with FERC except as provided in the Service Schedules.

32.8
Other Products and Service Levels:  The Parties may apply this Agreement and make a Confirmation with respect to a product/service level defined under any other document or form of agreement (e.g., the California ISO tariff, the ERCOT agreement or the EEI agreement).  The confirmation process set forth in Section 32.3 shall apply to any such Confirmation.  Unless the Parties expressly state and agree that all the terms and conditions of such other agreement will apply to any such transaction consistent with Section 32.3, the transaction shall be subject to all the terms of this Agreement, except that (1) all service level/product definitions, (2) force majeure/uncontrollable force definitions, and (3) other terms as mutually agreed shall have the meaning

ascribed to them in the different agreement or in the applicable Confirmation.  

32.9
Written confirmation pursuant to this Section 32 may be provided in electronic format, such as e-mail, so long as the Parties to the affected transaction have agreed on the procedures and format for doing so.

32.10
The Parties may agree to modify terms of this Agreement for more than one transaction pursuant to a separate written agreement (a “master confirmation agreement”), which agreement shall be considered part of each Confirmation between the Parties and shall apply to all transactions entered into between the two Parties unless the Parties specifically agree to override such changes for a particular transaction consistent with the procedure in Section 32.2 or 32.3, whichever is applicable.

33.
PERFORMANCE, TITLE, AND WARRANTIES FOR TRANSACTIONS UNDER SERVICE SCHEDULES:

33.1
Performance

33.1.1
The Seller shall deliver to the delivery point(s) as agreed to in the applicable Confirmation and sell to the Purchaser in accordance with the terms of the Agreement and such Confirmation.

33.1.2
The Purchaser shall receive and purchase the Contract Quantity, as agreed to by the Parties in the applicable Confirmation, at the delivery point(s) and purchase from the Seller in accordance with the terms of the Agreement and such Confirmation.

33.2
Title and Risk of Loss


Title to and risk of loss of the electric energy shall pass from the Seller to the Purchaser at the delivery point agreed to in the Confirmation; provided, however, with regard to federal agencies or parts of the United States 

FIRM PRODUCT CHANGES FOR

DISCUSSION

(NOT FOR VOTE)
FIRM PRODUCT CHANGES FOR DISCUSSION

BUT NOT A VOTE AT APRIL 2005

WSPP OPERATING COMMITTEE MEETING

Please note that these are “strawman” proposals drafted by WSPP counsel after the March Contract Committee meeting.  Members have not yet reviewed, much less voted on these drafts.


As a result, we only are presenting these documents for high level discussion at this meeting.


SERVICE SCHEDULE C (Not for Vote)

FIRM CAPACITY/ENERGY SALE OR EXCHANGE SERVICE
C-1
PARTIES:

This Service Schedule is agreed upon as a part of this Agreement by the Parties.

C-2
PURPOSE:

The purpose of this Service Schedule is to define additional specific procedures, terms, and conditions for requesting and providing Firm Capacity/Energy Sale or Exchange Service.

C-3
TERMS:

C-3.1
A Party may schedule Firm Capacity/Energy Sale or Exchange Service from another Party by mutual agreement; provided, however, that each Party shall be the sole judge as to the extent to and the conditions under which it is willing to provide or receive such service hereunder consistent with statutory requirements and contractual commitments including the Agreement and any applicable Confirmation.  Once an agreement is reached, then the obligation for Firm Capacity/Energy Sale or Exchange Service becomes a firm [binding?] commitment, for both Parties, for the agreed service and terms.

C-3.2
Unless otherwise agreed between the Purchaser and the Seller, all transactions shall be prescheduled, subject to any conditions agreed to by schedulers.

C-3.3
Firm capacity transactions shall include buying, selling, or exchanging capacity between Parties with or without associated energy.  Firm capacity is deemed a capacity sale from the Seller’s resources and backed by the Seller’s 

capacity reserves.

C-3.4
Firm energy transactions shall include buying, selling, or exchanging firm energy between Parties.  Subject to mutual agreement, firm energy is deemed a quantity of energy the Seller has agreed to sell and deliver and the Purchaser has agreed to buy within a specified time period.

C-3.5
Purchaser shall arrange purchases directly with Sellers.

C-3.6
The price for Firm Capacity/Energy Sale or Exchange Service shall be mutually agreed to in advance between Seller and Purchaser and shall not be subject to the rate caps specified in Section C-3.7 in either of the following two circumstances:

(1)
where the Seller is a FERC regulated public utility and that Seller has been authorized to sell power like that provided for under this Service Schedule at market-based rates; or

(2)
where the Seller is not a FERC regulated public utility.

A Party is a FERC regulated public utility if it is a "public utility" as defined in Section 201(e) of the Federal Power Act, 16 U.S.C. § 824(e).  

C-3.7
Except as provided for in Section C-3.6, the price shall not exceed the Seller's forecasted Incremental Cost plus up to:  $7.32/kW/month; $1.68/kW/week; 33.78¢/kW/day; 14.07 mills/kWh; or 21.11 mills/kWh for service of sixteen (16) hours or less per day.  The hourly rate is capped at the Seller's forecasted Incremental Cost plus 33.78¢/kW/day.  The total demand charge revenues in any consecutive seven-day period shall not exceed the product of the weekly rate and the 

highest demand experienced on any day in the seven-day period.  Exchange ratios among such Parties shall be as mutually agreed between the Purchaser and the Seller, but shall not exceed the ratio of 1.5 to 1.0.  The Seller's forecasted Incremental Cost discussed above also may include any transmission and/or ancillary service costs associated with the sale, including the cost of any transmission and/or ancillary services that the Seller must take on its own system.  Any such transmission and/or ancillary service charges shall be separately identified by the Seller to the Purchaser for transactions under this Schedule including exchanges.  The transmission and ancillary service rate ceiling shall be available through the WSPP's Hub or homepage.  Any such transmission service (and ancillary services provided in conjunction with such transmission service) by Seller shall be provided pursuant to any applicable transmission tariff or agreement, and the rates therefore shall be consistent with such tariff or agreement.

C-3.8
Firm Capacity/Energy Sale or Exchange Service shall be interruptible only if the interruption is:  (a) within the recall time or allowed by other applicable provisions governing interruptions of service under this Service Schedule mutually agreed to by the Seller and the Purchaser, (b) due to an Uncontrollable Force as provided in Section 10 of this Agreement; or (c) where applicable, to meet Seller’s public utility or statutory obligations to its customers.  If service under this Service Schedule is interrupted under Section C-3.8(a) or (b), neither Seller nor Purchaser shall be obligated to pay any damages under this Agreement or Confirmation.  If service under this Service Schedule is interrupted for any reason 

other than pursuant to Section C-3.8(a) or (b), the Non-Performing Party shall be responsible for payment of damages as provided in Section 21.3 of this Agreement or in any Confirmation.  

C-3.9
Each Party that is a FERC regulated public utility as defined in Section C-3.6 shall file the Confirmation with FERC for each transaction under this Service Schedule with a term in excess of one year no later than 30 days after service begins if that Party would have been required to file such Confirmation or similar agreements with FERC under an applicable FERC accepted market based rate schedule.

C-3.10
Seller shall be responsible for ensuring that Service Schedule C transactions are scheduled as firm power consistent with the most recent rules adopted by the applicable NERC regional reliability council.
C-3.11
Operating Reserves are considered bundled together with the Firm Capacity/Energy Sale.  The provision of Operating Reserves shall be consistent with regional reliability council rules.  The Seller shall bear cost responsibility for Operating Reserve costs, if any, imposed on either Party to the transaction except (i) if the Purchaser is the load serving entity within a Control Area and the transaction sources within that same Control Area; or (ii) the Parties mutually agree otherwise.

C-3.12
Notwithstanding the limitations on liability and damages in Section 21.1, the following additional damages may be assessed and collected relating to Operating Reserves.  If a Party responsible for the costs of Operating Reserves (“Responsible Party”) under Section C-3.11 fails in part or in whole to pay for such costs, then the other Party (if it pays such costs) may recover those costs together with interest calculated in accordance with Section 9.3 from the Responsible Party.  If Operating 

Reserves are not being provided because of the action or inaction of the Responsible Party, then the Responsible Party shall reimburse the other Party to the transaction for costs incurred by the other Party associated with Operating Reserves together with any applicable interest under Section 9.3.

SERVICE SCHEDULE D (Not for Vote)

FIRM LD SERVICE
D-1
PARTIES:

This Service Schedule is agreed upon as a part of this Agreement by the Parties.

D-2
PURPOSE:

The purpose of this Service Schedule is to define additional specific procedures, terms, and conditions for requesting and providing Firm LD Service.

D-3
TERMS:

D-3.1
A Party may schedule Firm LD Service from another Party by mutual agreement; provided, however, that each Party shall be the sole judge as to the extent to and the conditions under which it is willing to provide or receive such service hereunder consistent with statutory requirements and contractual commitments including the Agreement and any applicable Confirmation Agreement.  Once an agreement is reached, then the obligation for Firm LD Service becomes a binding commitment, for both Parties, for the agreed service and terms.

D-3.2
Unless otherwise agreed between the Purchaser and the Seller, all transactions shall be prescheduled, subject to any conditions agreed to by schedulers.

D-3.3
Firm LD transactions shall include buying, selling, or exchanging firm electric power between Parties interruptible only as provided in D-3.7.  Operating Reserves are not considered bundled together with Firm LD Service.
D-3.4
Purchaser shall arrange purchases directly with Seller.

D-3.5
The price for Firm LD Service shall be mutually agreed to in advance between Seller and Purchaser and shall not be subject to the rate caps specified in Section D-3.6 in either of the following two circumstances:

(1)
where the Seller is a FERC regulated public utility and that Seller has been authorized to sell power like that provided for under this Service Schedule at market-based rates; or

(2)
where the Seller is not a FERC regulated public utility.

A Party is a FERC regulated public utility if it is a "public utility" as defined in Section 201(e) of the Federal Power Act, 16 U.S.C. § 824(e).  

D-3.6
Except as provided for in Section D-3.5, the price shall not exceed the Seller's forecasted Incremental Cost plus up to:  $7.32/kW/month; $1.68/kW/week; 33.78¢/kW/day; 14.07 mills/kWh; or 21.11 mills/kWh for service of sixteen (16) hours or less per day.  The hourly rate is capped at the Seller's forecasted Incremental Cost plus 33.78¢/kW/day.  The total demand charge revenues in any consecutive seven-day period shall not exceed the product of the weekly rate and the highest demand experienced on any day in the seven-day period.  Exchange ratios among such Parties shall be as mutually agreed between the Purchaser and the Seller, but shall not exceed the ratio of 1.5 to 1.0.  The Seller's forecasted Incremental Cost discussed above also may include any transmission and/or ancillary service costs associated with the sale, including the cost of any transmission and/or ancillary services that the Seller must take on its own system.  Any such transmission and/or ancillary service charges shall be separately identified by the Seller to the Purchaser for transactions under this Schedule including 

exchanges.  The transmission and ancillary service rate ceiling shall be available through the WSPP's Hub or homepage.  Any such transmission service (and ancillary services provided in conjunction with such transmission service) by Seller shall be provided pursuant to any applicable transmission tariff or agreement, and the rates therefore shall be consistent with such tariff or agreement.

D-3.7
Firm LD Service shall be interruptible only if the interruption is:  (a) within the recall time or allowed by other applicable provisions governing interruptions of service under this Service Schedule mutually agreed to by the Seller and the Purchaser, (b) due to an Uncontrollable Force as provided in Section 10 of this Agreement; or (c) where applicable, to meet Seller’s public utility or statutory obligations to its customers.  If service under this Service Schedule is interrupted under Section D-3.7(a) or (b), neither Seller nor Purchaser shall be obligated to pay any damages under this Agreement or Confirmation Agreement.  If service under this Service Schedule is interrupted for any reason other than pursuant to Section D-3.7(a) or (b), the Non-Performing Party shall be responsible for payment of damages as provided in Section 21.3 of this Agreement or in any Confirmation.  No damages or payments associated with Operating Reserves are provided for under this Service Schedule D.
D-3.8
Each Party that is a FERC regulated public utility as defined in Section D-3.5 shall file the Confirmation Agreement with FERC for each transaction under this Service Schedule with a term in excess of one year no later than 30 days after service begins 

if that Party would have been required to file such Confirmation Agreements or similar agreements with FERC under an applicable FERC accepted market based rate schedule.

D-3.9
Seller shall be responsible for ensuring that Service Schedule D transactions are scheduled as firm power consistent with the most recent rules adopted by the applicable NERC regional reliability council.  [Should this stay?]
4.11g
Non-Standard Confirmation Provisions:  Provisions other than Standard Confirmation Provisions.  

4.11h
NYMEX:  New York Mercantile Exchange and any successor organization.  

4.12
Operating Agent:  An agent of the WSPP as may be designated by the Executive Committee from time to time.

4.13
Operating Committee:  That committee established pursuant to Section 8 of this Agreement. 

4.13a
Operating Reserves:  Generation reserves which may be used to provide load regulation and frequency response service, spinning reserve service and supplemental reserve service as defined by FERC and as required by regional reliability councils.

4.13b
Party or Parties:  As defined in Section 1 of this Agreement.

4.13c
Performing Party:  As defined in Section 21.3(a) of this Agreement.

