Wright & Talisman, P.C.

Interoffice Memo

To:

WSPP Contracting Subcommittee of the Operating Committee

From:

Arnie Podgorsky



Mike Small

Date:

January 18, 2006

Re:
 Notes From Contract Subcommittee Meeting Of January 12, 2006

The Contract Subcommittee met at the Sea Lodge in La Jolla, California, on the above date.  Forty-six persons attended; the sign-in sheet and agenda are attached.  The item numbers below correspond to the agenda.

1.
Uniform Commercial Code (UCC).  Discussion of the relationship between the WSPP Agreement and the UCC was initiated at the July 2005 meeting of the Subcommittee to consider any impact of a decision in the Enron bankruptcy case that the UCC applies to the Agreement.  That decision was new law.  Under prior decisions, application of the UCC was limited to retail transactions.  

At the July 2005 meeting the Subcommittee had examined the numerous provisions of the UCC to develop familiarity with the UCC and to identify UCC provisions which, if applied, would have an impact on the Agreement.  At the January 12, 2006 meeting, the Subcommittee decided to use the following approach.  Whether or not the UCC applies to the Agreement is not settled as a legal matter and the WSPP takes no position with respect to the issue.  The issue is for the courts to decide, just as the courts would decide whether and how to apply any other law to the Agreement.  Because a court could apply the UCC in a given case, the Agreement should be drafted such that application of the UCC would not defeat the intent expressed in the Agreement.  For this purpose, WSPP legal counsel will propose any needed language changes, including, for example Agreement provisions intended to treat recordings of oral conversations as compliant with the statute of frauds and remedies.  For example, some state laws treat a recorded oral conversation as a writing that satisfies the statute of frauds.  This needs to be examined with respect to Utah law and the Agreement must, in all events, assure that to the extent oral conversations are relied upon they do not run afoul of the UCC statute of frauds (or other statutory anti-fraud provisions).  (See also, e.g., 2-207 regarding additional terms in acceptance or confirmation.)  

2.
Damages Provisions.

(a)
There was considerable discussion about whether existing damages provisions in the Agreement adequately compensate a buyer when the seller cuts an hour delivery mid-hour or shortly before the hour.  Problems created in this situation are: (i) there may be no market for mid-hour energy, making application of the existing LD provisions problematic; (ii) there may, in fact, be no energy available for cover, creating security problems; (iii) given difficulties or impossibility of short-term cover, some entities may dispatch their own next least-costly generator and the LD provision does not account for this cost; (iv) the LD provisions measure the covering purchase price, not the sales price that the buyer would have obtained had delivery been made, thereby failing to compensate for lost opportunity; (v) in CAISO, a penalty of 100% of the purchase price is imposed for taking imbalance energy and the minimum is 3 hours (subject to check) and existing LD provisions do not compensate for the penalty.

The Subcommittee will review language proffered to address some or all of these problems.  Options discussed were:

(i) allow recovery of actual losses limited to cost of cover by generation dispatch, cost of imbalance energy including penalties, and damages due to lost opportunities (which are consequential damages), or any increased cost of purchased power for the hour, if purchased power was available;

(ii) continue use of the existing formula concept but use an available sale price in the formula rather than the cover purchase price.  (Is this a double recovery?  Appears not: if she cannot get the power she lost the opportunity, in fact, but make sure this squares with the UCC).

These approaches would be limited to mid-hour cuts and cuts shortly before the hour, to be defined.

There also was discussion of whether there should be an additional remedy when a seller cuts frequently, e.g. a suspension or termination option.  One member pointed out that this remedy is particularly difficult when middle-men are involved.  Consider whether performance assurance addresses this (and see UCC provision on performance assurance.)

There was discussion that a specified liquidated damages amount would probably be unacceptable to FERC because it could be arbitrary; however, while, not discussed at the meeting, CAISO penalty provisions possibly could be instructive in this respect.

(b)
Where a party has multiple daily transactions with a particular counterparty, and one or more cuts occurs among these multiple transactions, it is difficult (impossible) to identify which particular transaction is cut and, therefore, is difficult to determine the contract price for the cut transaction.  A possible solution would be to provide for damages based on the average price.  There was interest in this approach and the Subcommittee will review contract language options.

3.
2005 amendments to the Bankruptcy Code.

· There was brief discussion about changes to the definition of forward contract merchant, under which governmental entities now can be forward contract merchants and under which the definition of forward contracts has been broadened.  Counsel will examine the forward contract language in the Agreement to see if any changes are needed.

· It was discussed that the Code amendments facilitate cross-netting by providing a safe harbor from the automatic stay.  Counsel was asked to explore an arrangement like the current netting agreement that would facilitate cross netting.

· Counsel briefly described Bankruptcy Code § 366 changes regarding credit assurances, provisions regarding valuation of damages due to contract rejection, and recent FERC guidance regarding the authority of a bankruptcy court to reject jurisdictional contracts.

4.
Possible changes to enhance financial institution comfort with the Agreement.  The following were discussed.

· Mathew Hooper of Barclays suggested that financial provisions be prepared as an optional add-on to confirmations.  The provisions would not be part of the filed Agreement, but could bolted on to facilitate bank acceptance of WSPP transactions.  Mr. Hooper will submit suggestions to counsel; the Subcommittee expressed an interest in pursuing this.

· Some members variously observed that the statute of frauds language needed improvement (subject to be captured in the UCC analysis noted in item 1 above) and that a choice of law should be made of a state that expressly allows electronic recordings of oral conversations to satisfy the statute of frauds.  One member suggested exploration of anti-bucket shop provisions regarding this issue.

· The choice of Utah law was discussed.  Some members suggested that New York law be applied; counsel expressed concern that if a transaction and the parties had no contact with NY, the forum state for the dispute could decline to apply NY law.  This also could be true regarding Utah law, as it could be argued that WSPP’s state of incorporation was insignificant to the transaction.  One member pointed out that NY law expressly foresees its application even when there is no connection, although counsel suggested that a forum state other than NY would not be bound to apply this particular provision of NY law.  Counsel will provide further advice.

5.
Use of Instant Messenger.  Some members use IM rather than oral recorded conversation to make deals.  Some members and Chair Campo suggested that the Agreement accommodate this growing practice.  Problems discussed were that IM communications often are not saved to an electronic file, possibly creating statute of frauds issues, and that due to computer virus concerns some organizations prohibited saving IM data to files.  Counsel was asked to propose language to facilitate use of IM.

##.
Added Agenda item: Public Power memorandum.  This memorandum informed WSPP that the American Public Power Association has worked with EEI to create add-on provisions that facilitate transactions with public power counterparties.  APPA wishes to make a similar effort with WSPP.  Counsel will circulate the memorandum (from Jeff Atkinson) by email to the Subcommittee.

6.
Relationship Between WSPP and ISDA.  It was proposed that optional add-on provisions for confirmations be prepared that would facilitate tying WSPP transactions into an ISDA agreement.  The provisions would be optional, that is, not part of the filed Agreement, but would be an available bolt-on.  Various aspects of such an arrangement were discussed.  Because the scope of such a project was unclear, and because the initiative would involve another organization (ISDA), the matter was referred to the WSPP Administrative Committee.  It was suggested that members communicate with Bobby Campo about their views about the project and additional information about what the contents of the bolt-on.  The Administrative Committee may ask counsel to scope the project.

7, 8, and 9.  Additional Matters.  Updates were provided regarding (7) whether EQRs must identify the party’s own tariff or whether it is sufficient to identify the WSPP Agreement; (8) the DC Circuit decision regarding incremental costs with respect to cost-based rates; and (9) communication with FERC about some periods that due to modification the WSPP website was unavailable for posting of generation availability.
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