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Following is a brief analysis of the Federal Energy Regulatory Commission’s (“FERC” or “Commission”) standards for obtaining market-based rate authority regarding ancillary services.  This applies to sellers who are public utilities under the Federal Power Act (which excludes state and federal entities as well as most coops).

In Avista Corporation, the Commission articulated its standard for authorizing the provision of ancillary services at market-based rates by third-party providers of ancillary services who are unable to develop a reliable market power analysis.  87 FERC ¶ 61,223, on reh’g, 89 FERC ¶ 61,136 (1999)(“Avista”).  The Commission announced that standard after providing the following background of its policy regarding the provision of ancillary services at market-based rates.  

The Commission explained that it had indicated in Order No. 888 that it would entertain requests for market-based pricing for ancillary services on a case-by-case basis “if supported by analyses that demonstrate that the seller lacks market power in these discrete services.”  Id. at 61,882.
  The Commission went on to explain how it subsequently developed a standard for what a study of ancillary service markets should contain.  Id. (citing Ocean Vista Power Generation, L.L.C., 82 FERC ¶ 61,114, at 61,406-7 (1998)(“Ocean Vista”)).  Specifically, Ocean Vista provided that such study should address the nature and characteristics of each ancillary service, as well as the nature and characteristics of generation capable of supplying each service.  Id.  Further, the study should develop market shares for each service.  Id.  According to the Commission, it intended, through the guidance it offered in Order No. 888 and Ocean Vista, “to ensure that sellers of ancillary services do not exercise market power and to further the goal of promoting competition in ancillary services markets.”  Id.  

In Avista, however, the Commission recognized that the development of ancillary services markets faced major problems as a result of its stringent analyses requirements.  Industry data problems could preclude many potential sellers of ancillary services from performing reliable market analyses.  The Commission feared that, if it could not develop an alternative means of regulating ancillary service rates, the Commission may not be able to encourage sufficient market entry of third-party providers of ancillary services.  Id.  Such a result would have severe consequences, as the provision of ancillary services “is a key component in the development of competitive power markets.”  Id.

Therefore, to avoid this result, the Commission developed an alternative method of providing rate flexibility designed to encourage entry into ancillary service markets.  Pursuant to this alternative method, “third party ancillary service sellers that cannot perform a market power study should be allowed to sell ancillary services at flexible rates, but only in conjunction with a requirement that such third parties establish an Internet-based OASIS-like site for posting information about and transacting ancillary services.”  Id. at 61,883.  Specifically, the site would include postings of offers of services available and their offering prices.  The site would also contain information about accepted and denied requests and the reasons for denial.  Id. at 61,884.  One year after such an internet site becomes operational (and at least every three years thereafter), the third-party supplier would have to submit a report detailing its activities in the ancillary services market.  Id.  

The Commission further clarified that it would apply this policy “only to applicants who are authorized to sell power and energy at market-based rates” and added the following restrictions:

1.
the alternative method will not apply to sales to a regional transmission organization (“RTO”) where the RTO has no ability to self-supply ancillary services but depends on third parties;

2.
the alternative method will not apply to sales to a traditional, franchised public utility affiliated with the third-party supplier, or to sales where the underlying transmission service is on the system of the public utility affiliated with the third-party supplier; 

3.
the alternative method will not apply to sales to a public utility who is purchasing ancillary services to satisfy its own open access transmission requirements to offer ancillary services to its own customers.

Id. at 61,883, n.12.  On rehearing, the Commission clarified that “jurisdictional utilities offering off-system ancillary services for sale must do so pursuant to a specific tariff.”  89 FERC at 61,391.  The Commission also clarified that the “Internet-based site” requirement did not necessitate that transmission customers be required to conduct ancillary services transactions via an interactive website but that the website would identify procedures under which customers would request service and make bids.   Id.  The Commission has continued to adhere to the Avista standard for granting third-party suppliers authority to sell ancillary services at market-based rates.  See Pinelawn Power, 110 FERC ¶ 61,160, at P 12 (2005); Diablo Winds, LLC, 110 FERC ¶ 61,027, at P 10 (2005); Mankato Energy Center, LLC, 109 FERC ¶ 61,381, at P 9 (2004); NRG at P 30.  However, it is worth noting that the Commission has identified ancillary services as within the scope of its proposed rulemaking regarding market-based rates, which is still pending.  “Initiation of Rulemaking Proceeding on Market-Based Rates and Notice of Technical Conference,” Docket No. RM04-7-000, at P 3 (April 14, 2004).
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� 	See Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888, 1991-1996 FERC Stats. & Regs., Regs. Preambles ¶ 31,036, at 31,720-21 (1996), order on reh’g, Order No. 888-A, 1996-2000 FERC Stats. & Regs., Regs. Preambles ¶ 31,048, at 30,237-38, order on reh’g, Order No. 888-B, 81 FERC ¶ 61,248 (1997), reh’g denied, Order No. 888-C, 82 FERC ¶ 61,046 (1998), aff’d in part and remanded in part sub nom. Transmission Access Policy Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’d sub nom. New York v. FERC, 535 U.S. 1 (2002).
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