Wright & Talisman, P.C.

Interoffice Memo

June 23, 2008

To:
WSPP Contract Subcommittee, Attendees on June 19, 2008

From:
Arnie Podgorsky

Re:
June 19 Meeting Results


The following draft language regarding multiple cuts and recall is to implement the concepts and refine the language agreed upon at the June 19 meeting of the subcommittee.  A redline of this language against the June 11 version appears at the end of this document.

I.
Multiple Cuts Language

The following would be a new § 21.3(a)(5):

(5) In the event (a) two Parties entered into two or more Confirmations as to which the same Party is the Purchaser and the same Party is the Seller, (b) two or more of such Confirmations apply, in whole or in part, to the same date, hour, and delivery point, and (c) as to such date and hour, and with respect to one or more of such Confirmations, a Party is a Non-Performing Party (for this Section 21.3(a)(5), each such instance of non-performance, a “non-performed transaction”), then, as set out in this Section 21.3(a)(5), each non-performed transaction shall be identified to a Confirmation, and the Contract Price of the Confirmation to which the non-performed transaction is indentified, and the Contract Quantity of the non-performed transaction, shall be applied to the calculation of damages under Section 21.3(a)(1) or (2), whichever is applicable. 

The Parties in good faith shall seek to agree to the identification of each non-performed transaction to a Confirmation.  Each non-performed transaction not identified to a Confirmation by agreement, or, as to which megawatt hours are not fully accounted for by such identification (to the extent of such unaccounted megawatt hours), shall be identified to Confirmation(s) as follows:

(i)
The Performing Party in good faith shall determine whether each Confirmation is real-time, day-ahead or forward; all Confirmations that are not real-time or day-ahead shall be forward Confirmations. 

(ii)
The Performing Party in good faith shall determine whether each non-performed transaction is real-time, day-ahead, or forward; all non-performed transactions that are not real-time or day-ahead shall be forward non-performed transactions. 

(iii)
The Performing Party shall:

(x)
identify real-time non-performed transactions to real-time Confirmations, provided, that if the megawatt hours of real-time non-performed transactions exceed the megawatt hours of real-time Confirmations, then, to the extent of such excess, the non-performed transaction shall be identified first to day-ahead Confirmations and then, if additional identification is required to account for such megawatt hours, to forward Confirmations.

(y)
identify day-ahead non-performed transactions to day-ahead Confirmations, provided, that if the megawatt hours of day-ahead non-performed transactions exceed the megawatt hours of day-ahead Confirmations, then, to the extent of such excess, the non-performed transaction shall be identified to forward Confirmations.

(z)
identify all remaining non-performed transactions to forward Confirmations.

The Performing Party, in its billing for damages, shall set out each such determination under this Section 21.3(a)(5) and the resulting Contract Quantity and Contract Price. 

II.
Recall Language in Schedule C

C-3.8
Firm Capacity/Energy Sale or Exchange Service shall be interruptible only if the interruption is:  (a) within any recall time, or allowed by other applicable provisions governing interruptions of service under this Service Schedule, as mutually agreed to by the Seller and the Purchaser, (b) due to an Uncontrollable Force as provided in Section 10 of this Agreement; or (c) where applicable, to meet Seller’s public utility or statutory obligations to its customers; provided, however, this paragraph (c) shall not be used to allow interruptions for reasons other than reliability of service to native load.  If service under this Service Schedule is interrupted under Section C-3.8(a) or (b), neither Seller nor Purchaser shall be obligated to pay any damages under this Agreement or Confirmation.  If service under this Service Schedule is interrupted for any reason other than pursuant to Section C-3.8(a) or (b), the Non-Performing Party shall be responsible for payment of damages as provided in Section 21.3 of this Agreement or in any Confirmation.

Redline of Above Multiple Cuts Language against

June 11, 2008 Version

(5) In the event (a) two Parties
 entered into two or more Confirmations as to which the same Party is the Purchaser and the same Party is the Seller, (b) two or more of such Confirmations apply, in whole or in part, to the same date, hour, and delivery point
, and (c) as to such date and hour, 
and 
with respect to 
one or more of such Confirmations, a Party is a Non-Performing Party (for this Section 21.3(a)(5), each such instance of non-performance, a “non-performed transaction”), then, as set out in this Section 21.3(a)(5), each non-performed transaction shall be identified to a Confirmation, and the Contract Price of the Confirmation to which the non-performed transaction is indentified, and the Contract Quantity of the non-performed transaction, shall be applied to the calculation of damages under Section 21.3(a)(1) or (2), whichever is applicable. 

The Parties in good faith shall seek to agree to the identification of each non-performed transaction to a Confirmation.  Each non-performed transaction not identified to a Confirmation by agreement, or, as to which megawatt hours are not fully accounted for by such identification (to the extent of such unaccounted megawatt hours), shall be identified to Confirmation(s) as follows:

(i)
The Performing Party in good faith shall determine whether each Confirmation 
is real-time
, day-ahead or 
forward; all Confirmations that are not real-time or day-ahead shall be forward Confirmations. 

(ii)
The Performing Party in good faith shall determine whether each non-performed transaction is real-time, day-ahead, or forward; all non-performed transactions that are not real-time or day-ahead shall be forward non-performed transactions. 

(iii)
The Performing Party shall:

(x)
identify real-time 

non-performed transactions to real-time Confirmations, provided, that if the megawatt hours of real-time non-performed transactions exceed the megawatt hours of real-time Confirmations, then, to the extent of such excess, the non-performed transaction shall be identified first to day-ahead Confirmations and then, if additional identification is required to account for such megawatt hours, to forward Confirmations.

(y)
identify day-ahead non-performed transactions to day-ahead Confirmations, provided, that if the megawatt hours of day-ahead non-performed transactions exceed the megawatt hours of day-ahead Confirmations, then, to the extent of such excess, the non-performed transaction shall be identified to forward Confirmations.

(z)
identify all remaining non-performed transactions to forward Confirmations.

The Performing Party, in its billing for damages, shall set out each such determination under this Section 21.3(a)(5) and the resulting Contract Quantity and Contract Price. 
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