Optional Additional Commercial Provisions for Use with Confirmations

[Involving Financial Institutions]


This Financial Institutions Annex (“Annex”) is incorporated into a Confirmation only upon the express agreement to such incorporation made by the parties to such Confirmation.  By incorporating this Annex into a Confirmation, the Parties agree that the provisions of this Annex shall apply to the Confirmation and all transactions under that Confirmation.  This Annex shall not have retroactive effect, except to the extent, if any, to which the Parties have expressly agreed.

1.
Governing Law, Personal Jurisdiction, Venue, and Waiver of Jury Trial.  

(a)
Section 22.3(f) of the Agreement is deleted. 

(b)
Section 24 of the Agreement is deleted and the following is substituted therefor:

NEW YORK GOVERNING LAW.  This Agreement shall be governed by and construed in accordance with the laws of the State of New York and, except for Section 5-1401 of the New York General Obligations Law, without regard to the conflicts of laws rules and principles thereof. 

(c)
Section 34 is deleted in its entirety. No dispute resolution under Section 34 shall be required under sections 21.3(d), 22.3(d), 22.3(f) or any other section of the Agreement, and this Annex shall control in conflicts between such sections and this Annex with respect to dispute resolution. 

2.
Set-off of Termination Payment with Other Amounts.  The following Section 28.4 is added to Section 28 of the Agreement: 

28.4
Set-Off.   At the option of the Non-Defaulting Party (and without prior notice to the Defaulting Party), any Termination Payment payable by the Non-Defaulting Party, may be reduced by its set-off against any other amounts (“Other Amounts”) payable by the Defaulting Party to the Non-Defaulting Party (whether or not arising under this Agreement, matured or contingent and irrespective of the currency, place of payment or place of booking of the obligation).  To the extent that any Other Amounts are set off, those Other Amounts will be discharged promptly and in all respects.  The Non-Defaulting Party will give notice to the Defaulting Party of any and all amounts set-off under this Section 28.4.

To effect set-off under this Section 28.4, the Termination Payment and the Other Amounts (or any portions of such amounts) may be converted by the Non-Defaulting Party into the currency in which the other amount is denominated, at the rate of exchange at which such party would be able, in good faith and using commercially reasonable procedures, to purchase the applicable amount of such currency. 

If an obligation is unascertained, the Non-Defaulting Party may in good faith estimate that obligation and set off the estimated amount, provided that an accounting shall be rendered promptly when the obligation is ascertained.

Nothing in this Section 28.4 will be effective to create a security interest.  This Section 28.4 will be without prejudice and in addition to any right of set-off, offset, combination of accounts, lien, right of retention or withholding or similar right or requirement to which any party is at any time otherwise entitled or subject (whether by operation of law, contract or otherwise).

3.
Additional Representations.  The following is added at the end of Section 37 of the Agreement:

Each Party represents to the other Party on the date it enters into a Confirmation and shall be deemed to renew such representation on the date of each delivery of capacity and/or energy in connection with such transaction, that (absent a written agreement between the Parties that expressly imposes affirmative obligations to the contrary for that transaction or Confirmation):

(i)
Non-Reliance.  It is acting for its own account, and it has made its own independent decisions to enter into that transaction and as to whether that transaction is appropriate or proper for it based upon its own judgment and upon advice from such advisers as it has deemed necessary.  It is not relying on any communication (written or oral) of the other Party as investment advice or as a recommendation to enter into that transaction, it being understood that information and explanations related to the terms and conditions of a transaction will not be considered investment advice or a recommendation to enter into that transaction.  No communication (written or oral) received from the other Party will be deemed to be an assurance or guarantee as to the expected results of that transaction.

(ii)
Assessment and Understanding.  It is capable of assessing the merits of and understanding (on its own behalf or through independent professional advice), and understands and accepts, the terms, conditions and risks of that transaction. It is capable of assuming, and assumes, the risks of that transaction.

(iii)
Status of Parties.  The other Party is not acting as a fiduciary for or an adviser to it in respect of that transaction.

(iv)
No Agency.  It is entering into this Agreement, including each transaction, as principal and not as agent of any person or entity.

(v)
Eligible Contract Participant and Eligible Commercial Entity.  It is an “eligible contract participant” within the meaning of the Commodity Exchange Act, as amended (“CEA”), 7 U.S.C. § 1a(12) and an “eligible commercial entity” as defined in Section 1a(11) of the CEA, 7 U.S.C. § 1(a)(11).” 
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