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COUNSEL’S EXPLANATION OF PROPOSED REVISIONS
Proposed revisions cover the following:

· Revisions to prescheduling language.  Through substantial discussions after the OC vote, including an EC conference call, it appears that the proposed language that would require prescheduling one Business Day ahead for day-ahead transactions (see deleted and substituted C-3.2 and deleted C-3.10) is problematic because:

· the requirement is merely under consideration at the WECC and possibly will not become the rule;

· the requirement would not apply to other transaction forms (EEI or customized bilateral agreements), potentially creating incongruity in chained transactions; and

· the requirement may be inconsistent with other Regional Reliability Organization procedures and, we are told, is clearly inconsistent with the CAISO approach of 24-hour prescheduling. 

Notably, whether retagging is prohibited by the existing language or would be prohibited by the proposed language appears to be a separate issue, which WSPP may or may not otherwise elect to address.  That issue does not appear to be tied to prescheduling. 

· Revisions to Reserves language (C-3.3).  The proposed changes would

· eliminate the phrase “backed by the Seller’s capacity reserves,” thereby resolving an arguable ambiguity as to whether or not a seller of firm capacity (or arguably firm energy) is required to provide contingency reserves in the WECC.

· Legal counsel recommends this change.

· eliminate the phrase “deemed a capacity sale from the Seller’s resources” and substitute a phrase thought to be more applicable to diverse sellers (including those without generation resources): “a commitment, in accordance with the terms and conditions specified in the Confirmation, of capacity resources.”

· Legal view is that the change is an editorial improvement which does not revise the meaning of firm capacity.

Option regarding Reserves Language: If the EC is not comfortable with the revised language regarding commitment, it can solve the potential ambiguity concern by deleting the phrase “backed by the Seller’s capacity reserves” (with no other changes to the existing language). 

Options regarding Prescheduling Language:  See the language below
Further Note: To avoid prejudice to the positions of parties who believe they are entitled to receive contingency reserves under the existing language, the transmittal letter to FERC would explain the intent that the revised Section C-3.3 (a) not be applied to create any such prejudice, and (b) that it not apply to any Confirmations entered into prior to the effective date of the changes, including any Confirmations that are, by their terms, automatically revised to conform to amendments to WSPP Agreement.  These expressions would assist in preserving the interpretive status quo for existing agreements.  The Contract Subcommittee preferred this approach to including a statement to such effect in the body of Service Schedule C. 

· Revisions to Firm Energy description (C-3.4).  The Contract Subcommittee saw the deleted language as being applicable both to firm and economy, and therefore having no place in Schedule C.  The substituted language refers to the transaction (Confirmation), and while it does not define firm, you may wish to consider that “firm” is defined in the Agreement predominantly by the applicability of Section 21.3 (formulaic damages, applicable to all transactions except Service Schedule A). 

· Other Edits. 

· Deletion of C-3.5 language: “Purchasers shall arrange purchases directly with Sellers” was seen as pointless and possibly prohibiting transactions through brokers.


SERVICE SCHEDULE C


FIRM CAPACITY/ENERGY SALE OR EXCHANGE SERVICE
C-1
PARTIES:

This Service Schedule is agreed upon as a part of this Agreement by the Parties.

C-2
PURPOSE:

The purpose of this Service Schedule is to define additional specific procedures, terms, and conditions for requesting and providing Firm Capacity/Energy Sale or Exchange Service.

C-3
TERMS:

C-3.1
A Party may schedule Firm Capacity/Energy Sale or Exchange Service from another Party by mutual agreement; provided, however, that each Party shall be the sole judge as to the extent to and the conditions under which it is willing to provide or receive such service hereunder consistent with statutory requirements and contractual commitments including the Agreement and any applicable Confirmation.  Once an agreement is reached, then the obligation for Firm Capacity/Energy Sale or Exchange Service becomes a firm commitment, for both Parties, for the agreed service and terms.

C-3.2
OC Recommended Language:


The Seller shall ensure that Service Schedule C transactions are scheduled as firm power consistent with the current rules of the applicable NERC Regional Reliability Organization, or as otherwise permitted or required by regional business practices or standards, subject to the following: (a) unless otherwise agreed, day-ahead or longer transactions shall be scheduled no later than the Business Day prior to the delivery date; and (b) all other transactions shall be scheduled prior to the delivery time.  The Parties shall cooperate in providing each other, as requested, with information reasonably necessary to facilitate compliance with such scheduling requirements.


Option 1 (omitting the deadlines, but writing better language than the currently redundant 3.2 and 3.10): 


The Seller shall ensure that Service Schedule C transactions are scheduled as firm power consistent with the current rules of the applicable NERC Regional Reliability Organization, or as otherwise permitted or required by regional business practices or standards.  The Parties shall cooperate in providing each other, as requested, with information reasonably necessary to facilitate compliance with such scheduling requirements.


Option 2 (Citibank proposal, addressing retagging)


The Seller shall ensure that Service Schedule C transactions are initially prescheduled as firm power consistent with the current and future rules of the applicable NERC Regional Reliability Organization (WECC), any and all FERC standards, NERC e-tagging functional specifications, or as otherwise permitted or required by regional business practices or standards, subject to the following: (a) unless otherwise agreed, day-ahead or longer transactions shall be initially prescheduled no later than the Business Day prior to the delivery date; and (b) all other transactions, subsequent tag changes and re-tagging to the initial prescheduled transactions, shall be consistent with  WECC, FERC and NERC  policies. The Parties shall cooperate in providing each other, as requested, with information reasonably necessary to facilitate compliance with these requirements.
C-3.3
Firm capacity transactions shall include buying, selling, or exchanging capacity between Parties with or without associated energy.  A firm capacity sale is a commitment, in accordance with the terms and conditions specified in the Confirmation, of capacity resources.

C-3.4
Firm energy transactions shall include buying, selling, or exchanging firm energy between Parties in accordance with the terms and conditions specified in the Confirmation.  .
C-3.5
The price for Firm Capacity/Energy Sale or Exchange Service shall be mutually agreed to in advance between Seller and Purchaser and shall not be subject to the rate caps specified in Section C-3.6 in either of the following two circumstances:

(1)
where the Seller is a FERC regulated public utility and that Seller has been authorized to sell power like that provided for under this Service Schedule at market-based rates; or

(2)
where the Seller is not a FERC regulated public utility.

A Party is a FERC regulated public utility if it is a "public utility" as defined in Section 201(e) of the Federal Power Act, 16 U.S.C. § 824(e).  

C-3.6
Except as provided for in Section C-3.5, the price shall not exceed the Seller's forecasted Incremental Cost plus up to: $7.32/kW/month; $1.68/kW/week; 33.78¢/kW/day; 14.07 mills/kWh; or 21.11 mills/kWh for service of sixteen (16) hours or less per day.  The hourly rate is capped at the Seller's forecasted Incremental Cost plus 33.78¢/kW/day.  The total demand charge revenues in any consecutive seven-day period shall not exceed the product of the weekly rate and the highest demand experienced on any day in the seven-day period.  Exchange ratios among such Parties shall be as mutually agreed between the Purchaser and the Seller, but shall not exceed the ratio of 1.5 to 1.0.  The Seller's forecasted Incremental Cost discussed above also may include any transmission and/or ancillary service costs associated with the sale, including the cost of any transmission and/or ancillary services that the Seller must take on its own system.  Any such transmission and/or ancillary service charges shall be separately identified by the Seller to the Purchaser for transactions under this Schedule including exchanges.  The transmission and ancillary service rate ceiling shall be available through the WSPP's Hub or homepage.  Any such transmission service (and ancillary services provided in conjunction with such transmission service) by Seller shall be provided pursuant to any applicable transmission tariff or agreement, and the rates therefore shall be consistent with such tariff or agreement.  The foregoing hourly rate caps (i) are subject to the submission of cost justification by the applicable Seller to the FERC, and acceptance by FERC thereof, under Western Systems Power Pool, 122 FERC ¶ 61,139 (2008), or (ii) are inapplicable, in the event that the Seller has filed with FERC, and FERC has accepted, a rate schedule applicable solely to such Seller, which rate schedule has been, upon the request of the applicable Seller, incorporated into this Agreement at Schedule “Q” hereof (such incorporation to occur upon Seller’s request without approval of the WSPP Executive Committee).
C-3.7Firm Capacity/Energy Sale or Exchange Service shall be interruptible only if the interruption is:  (a) within any recall time or allowed by other applicable provisions governing interruptions of service under this Service Schedule, as may be mutually agreed to by the Seller and the Purchaser, (b) due to an Uncontrollable Force as provided in Section 10 of this Agreement; or (c) where applicable, to meet Seller’s public utility or statutory obligations to its customers; provided, however, this paragraph (c) shall not be used to allow interruptions for reasons other than reliability of service to native load.  If service under this Service Schedule is interrupted under Section C-3.7(a) or (b), neither Seller nor Purchaser shall be obligated to pay any damages under this Agreement or Confirmation.  If service under this Service Schedule is interrupted for any reason other than pursuant to Section C-3.7(a) or (b), the Non-Performing Party shall be responsible for payment of damages as provided in Section 21.3 of this Agreement or in any Confirmation.  

C-3.8
Each Party that is a FERC regulated public utility as defined in Section C-3.6 shall file the Confirmation with FERC for each transaction under this Service Schedule with a term in excess of one year no later than 30 days after service begins if that Party would have been required to file such Confirmation or similar agreements with FERC under an applicable FERC accepted market based rate schedule.
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