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Definition for main Agreement:

4.X.
Firming Service:  A service under which the Seller provides energy to the Purchaser on a scheduled or dynamic basis, in accordance with the Agreement, including Service Schedule X and the applicable Confirmation.

[Drafting Comments (DC) are indicated in bold, bracketed text.]

[DC: “Term” needs to be defined in the Agreement.]

SERVICE SCHEDULE X

FIRMING SERVICE

X-1
PURPOSE:

This Service Schedule states procedures, terms and conditions for the Seller’s provision of Firming Service to, and receipt of such service by, the Purchaser. 

X-2
TERMS:

X-2.1
Seller agrees to make available to Purchaser, during the Term, the Maximum Capacity (in megawatts) stated in the Confirmation for service under, and subject to the terms of, this Service Schedule.  To the extent stated in the Confirmation, the Maximum Capacity available to Purchaser for a transaction under this Service Schedule may vary from time to time or during specified time periods.

X-2.1.1 
The purpose of Firming Service is to allow Purchaser to call upon Seller to provide energy in quantities up to the Maximum Capacity, either on a scheduled basis, as described in Section X-2.1.1.1.; or on a dynamic basis, as described in Section X-2.1.1.2.  The Confirmation shall state whether Firming Service shall be scheduled or dynamic.


X-2.1.1.1
Scheduled Firming Service



(a) This Section X-2.1.1.1 shall apply to transactions for which the parties have agreed to the provision of Firming Service on a scheduled basis.  Purchaser shall have the right to request energy from the Seller, in any quantity up to and including the Maximum Capacity, and, subject to the terms of this Service Schedule, Seller shall be obligated to deliver energy in the quantity requested by Purchaser from time to time at the point(s) of delivery stated in the Confirmation.  



(b) Purchaser’s requests for energy shall be stated in whole megawatts, and, subject to compliance with applicable scheduling rules and protocols, may be increased or decreased from previous requests in amounts not exceeding any limits on such changes set forth in the Confirmation, provided that Purchaser’s requested quantity of energy shall not exceed the Maximum Capacity.  Purchaser shall transmit its requests for energy associated with Firming Service by electronic tag transmitted to Seller and to (or, as applicable, via) the applicable Balancing Authority(ies).  All such requests shall conform with applicable scheduling and communications rules and protocols of Seller and, if different, the relevant Balancing Authority. Each clock hour shall be divided into equal time periods (“Intervals”) which shall be stated in the Confirmation.  Unless otherwise provided in the Confirmation, Purchaser may make one request for energy at any time during each Interval.  



(c) Seller shall commence providing energy in the quantity requested by Purchaser by no later than the end of the Interval following Seller’s receipt of the electronic tag conveying the request, but in no case sooner or at a rate faster than is consistent with the ramp rates or other constraints stated in the Confirmation, and Seller shall continue to provide such quantity of energy until it next receives a request from the Purchaser for a different quantity, provided, that if the Interval is 30 minutes [or less?], then Seller shall begin to provide each requested quantity of energy by no later than ___________.[DC: Intent of this sentence is unclear.]  

X.2.1.1.2.
Dynamic Firming Service



This Section X-2.1.1.2. shall apply to transactions for which the parties have agreed to the provision of Firming Service on a dynamic basis.  Purchaser shall have the right to request energy from the Seller, in any quantity up to and including the Maximum Capacity, and, subject to the terms of this Service Schedule, Seller shall be obligated to deliver energy in the quantity requested by Purchaser from time to time at the point(s) of delivery stated in the Confirmation. Such requests need not be in whole megawatts, and, subject to compliance with applicable scheduling rules and protocols, may be increased or decreased from previous requests in amounts not exceeding any limits on such changes set forth in the Confirmation, provided that Purchaser’s requested quantity of energy shall not exceed the Maximum Capacity.  Purchaser shall transmit its requests for energy associated with Firming Service by electronic tag transmitted to Seller and to (or, as applicable, via) the applicable Balancing Authority(ies). Purchaser shall obtain energy under this Service Schedule by transmitting dynamic requests to Seller by electronic means.[DC: is meaning clear?]  All such requests shall conform with applicable scheduling and communications rules and protocols of Seller and, if different, the relevant Balancing Authority. Seller shall commence providing energy in the quantity requested by Purchaser as soon as its equipment is capable of responding to the electronic signal conveying Purchaser’s request, but in no case sooner or at a rate faster than is consistent with the ramp rates or other constraints stated in the Confirmation. Seller shall continue to provide such quantity of energy until it next receives a request from the Purchaser for a different quantity.  

X-2.2
Unless otherwise provided in the Confirmation, Purchaser shall be responsible for obtaining and paying for any transmission service necessary for it to receive at the point(s) of delivery stated in the Confirmation, and to make use of, Firming Service under this Service Schedule. 
X-2.3
Purchaser shall have the right, but (unless otherwise stated in Confirmation) not an obligation, to return to Seller in kind all or any portion of the energy Seller delivers to Purchaser under this Service Schedule, provided that any such returns in kind must be made by the end of the calendar month of Purchaser’s receipt of energy from Seller hereunder. 


X-2.3.1
The Parties shall state in the Confirmation the point(s) where, and the times when, Purchaser may deliver return energy to Seller, the type of transmission service Purchaser shall use for such returns, and any other terms reasonably necessary to enable Purchaser to exercise its right to return energy in kind under this Service Schedule.


X-2.3.2
Purchaser shall arrange and pay for any transmission service it requires to enable it to exercise its right to return energy in kind to Seller under this Service Schedule.
X-2.4
Prior to commencement of Firming Service, Seller and Purchaser shall ensure that their respective communication facilities are sufficient to enable Seller’s ultimate source(s) of energy to receive, and to respond to, Purchaser’s requests for energy under this Service Schedule in conformance with communications criteria stated in applicable NERC reliability standards. 

X-2.5
Pricing.

X-2.5.1
The price for Firming Service shall be stated in the Confirmation, provided that if Seller is a “public utility” as defined in Section 201(e) of the Federal Power Act, 16 U.S.C. § 824(e), Seller shall have the right to sell Firming Service at market-based rates only if Seller has filed, and the FERC has accepted, an applicable market-based tariff.  [DC: as firming is not an ancillary service, we would add in all cost caps language as FERC approves it].
X-2.5.2
Monthly Charges.


X-2.5.2.1
Unless otherwise stated in the Confirmation, Purchaser shall pay Seller monthly for service under this Service Schedule an amount equal to the sum of the following: (1) the product of the capacity charge stated in the Confirmation, expressed in $/kW-month, times the Maximum Capacity; (2) the energy charge determined pursuant to Section X-2.5.2.2; and (3) in the event transmission service is procured by the Seller, any transmission service charges incurred by the Seller in connection with providing Firming Service to the Purchaser, provided, however, that the Parties may agree in the Confirmation that any applicable capacity and energy charges will be inclusive of transmission service charges.  



X-2.5.2.2
Unless as otherwise expressly provided in the Confirmation, the terms of this paragraph shall determine how the energy charge for Firming Service will be calculated. 



(a) Energy delivered by Seller to Purchaser and energy returned by Purchaser to Seller, and prices for such energy, shall be classified as relating either to peak load hours or to off-peak load hours. 



(b) The price for all energy delivered by either party to the other under this Service Schedule shall be the applicable index price agreed to by the Parties in the Confirmation for the applicable portion (peak vs. off-peak) of each day, provided, however, that in the event the Confirmation does not state the index price to apply, or should the agreed index identified in the Confirmation cease to be available, the price shall be the daily index price for the geographic area or point(s) where the energy is delivered or returned under this Service Schedule published in ___________ (“default index”). In the event the default index becomes unavailable, the Parties shall agree in a separate writing on the price(s) that will apply thereafter under this Service Schedule.[DC: Is default price provision unnecessary and/or impractical? Alternatively, provide for service to cease in absence of agreement on new price within a certain period?]  


(c) The monthly energy charge for Firming Service shall be the amount equal to: (i) the product of the quantity of energy delivered by Seller to Purchaser during peak load hours each day times the applicable index price for such hours for the same day, plus (ii) the product of the quantity of energy delivered by Seller to Purchaser during off-peak load hours each day times the applicable index price for such hours for the same day, less (x) the product of the quantity of energy (if any) returned by Purchaser to Seller during peak load hours each day during the same month times the applicable index price for such hours for the same day, plus (y) the product of the quantity of energy (if any) returned by Purchaser to Seller during off-peak load hours each day during the same month times the applicable index price for such hours for the same day.

X.2.5.3

All invoicing for service under this Service Schedule shall be the responsibility of Seller and each applicable charge shall be separately identified in the Seller’s invoices to the Purchaser.

X-2.5.4
Except as provided in Section X-3, the Purchaser shall be obligated to pay any applicable capacity charge and any applicable transmission service charge to the Seller at all times during the Term of the Firming Service, as stated in the Confirmation, and the Purchaser shall be obligated to pay the energy charge to the Seller for all energy delivered by Seller to Purchaser pursuant to Purchaser’s requests under this Service Schedule, provided that the total amount owed by Purchaser to Seller each month shall be reduced by any amount owed by Seller to Purchaser for energy returned by Purchaser to Seller under this Service Schedule during such month.[DC: include this provision in section 2.5.1, rather than here?]

X-2.6
To the extent required by applicable law or regulation, each Party that is a public utility as defined in Section X-2.5.1 shall file the Confirmation with FERC, no later than 30 days after commencement of the Term, for each transaction under this Service Schedule with a primary term in excess of one year.  

X-2.7
All transactions under this Service Schedule shall meet any applicable requirements for such service under the rules or standards of the NERC Regional Reliability Organization applicable to the Purchaser.  

X-3
DAMAGES
X-3.1
In the event of non-performance under this Service Schedule, Section 21.3(a)(1) and (2) of the Agreement shall not apply.  The damages provisions stated in this Service Schedule and the parts of Section 21.3 other than those excluded by the preceding sentence shall be the sole and complete remedy available to the Purchaser for non-performance by the Seller, except in the event of non-performance due to an Uncontrollable Force as defined in Section 10 of the Agreement.  All other damages or remedies are hereby waived.  In no event shall the damages calculated pursuant to Section X-3.2 below be greater than the amount equal to three times the monthly capacity charge described in Section X-2.5.2.1.
X-3.2
Non-performance by Seller of its obligation to provide energy in response to Purchaser’s requests within the applicable response times specified in this Service Schedule, shall result in the following:

(a)
Seller shall forfeit the right to payment of a portion of the capacity charge for the month when non-performance occurred equal to the greater of: (i) the capacity charge described in Section X-2.5.2.1 for the applicable month, prorated for those hours during the month in which Seller failed to perform, times 1.25, or (ii) the Replacement Cost, determined as described in paragraph (b) below, times 1.25. 


(b)
For purposes of applying paragraph (a) of this section, the Replacement Cost shall be the amount equal to (i) the product of (x) the positive difference, if any, between the Replacement Price and the Contract Price, and (y) the amount by which the quantity of energy delivered by the Seller in response to Purchaser’s request was less than the amount requested; plus (ii) the transmission service charge(s), if any, incurred by the Purchaser for transmission of the replacement energy to the delivery point(s), less the reduction, if any, in transmission charge(s) incurred by Seller or the Purchaser, as applicable, resulting from the Seller’s non-performance.


(c)
Seller shall also reimburse Purchaser for any cost or penalties imposed on Purchaser by a third party, including but not limited to the relevant Reserve Sharing Group, Regional Reliability Organization, or NERC, arising from Seller’s non-performance under this Service Schedule.

X-3.3
Each Party has a duty to mitigate damages in a commercially reasonable manner to minimize any damages it may incur as a result of the other Party’s non-performance under this Service Schedule.
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