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[PROPOSED] SERVICE SCHEDULE E

Intra-Hour Supplemental Power

New Definitions for main Agreement:

4._
Intra-Hour Supplemental Power:  A service by which the Seller provides capacity and energy to the Purchaser and Purchaser is permitted within each hour to call upon energy on a scheduled or dynamic basis up to and including the stated capacity, under the terms and conditions set forth in the Agreement, Service Schedule E, and the Seller and Purchaser’s Confirmation.

SERVICE SCHEDULE E

INTRA-HOUR SUPPLEMENTAL POWER

E-1
PURPOSE
This Service Schedule states procedures, terms and conditions for the Seller’s provision of Intra-Hour Supplemental Power (“I-HSP”) to, and receipt of such service by, the Purchaser.

E-2
DEFINITIONS

In addition to the definitions specified in Section 4 of the Agreement, the following definitions apply to this Service Schedule E.


E-2.1
“Damages Multiplier” means the multiplier specified in the Confirmation, to be applied in the calculation of damages under Section E-5.  The Damages Multiplier shall not exceed five (5).  If a Damages Multiplier is not specified then the Damages Multiplier shall be one (1).


E-2.2
“I-HSP Non-Performance” shall mean with respect to Seller, Seller’s failure to fulfill its obligation to deliver energy to the Purchaser when and as required under Section E-3.111 or E-3.1.1.2 and the Confirmation, that is not excused under Section E-4, or, if the Parties agreed in the transaction that Purchaser shall have the right to return energy to Seller, Seller’s failure to receive returned energy when and as required by Section E-3.3 and 3.3.1 and the Confirmation, that is not excused under Section E-4.

E-3
TERMS

E-3.1
Seller agrees to make available to Purchaser the Maximum Capacity (in megawatts) stated in the Confirmation and associated energy for service under, and subject to the terms of, this Service Schedule for the Contract Term stated in the Confirmation.  To the extent as may be stated in the Confirmation, the Maximum Capacity for delivery of energy under this Service Schedule may vary from time to time based, for example, on clock hours or seasons.

E-3.1.1 
The purpose of I-HSP is to allow Purchaser to call upon Seller to deliver energy in quantities subject to variation within each hour, up to and including the Maximum Capacity.  I-HSP may be made available either on a scheduled basis, as described in Section E-3.1.1.1; or on a dynamic basis, as described in Section E-3.1.1.2.  The Confirmation shall state whether I-HSP is scheduled or dynamic.


E-3.1.1.1
Scheduled I-HSP



(a) This Section E-3.1.1.1 applies to transactions for which the parties have agreed to the provision of I-HSP on a scheduled basis.  A Purchaser of I-HSP on a scheduled basis shall have the right to request energy from the Seller, at any rate of flow up to and including the Maximum Capacity and, subject to the terms of this Service Schedule, Seller shall be obligated to deliver the energy at the rate of flow requested by Purchaser at the point(s) of delivery stated in the Confirmation.



(b) Purchaser shall transmit its requests for energy associated with I-HSP by electronic communication to Seller and to the applicable Balancing Authority(ies).  All such communications shall conform with applicable scheduling and communications rules and protocols of the applicable Regional Reliability Organization(s) and Balancing Authority(ies).



(c) Purchaser’s requests for energy shall be for a rate of flow stated in whole megawatts, and, subject to compliance with applicable scheduling rules and protocols, may be increased or decreased from the previous requests in amounts not exceeding any limits on such changes set forth in the Confirmation, provided that Purchaser’s requested rate of flow of energy shall not exceed the Maximum Capacity.  Each clock hour shall be divided into equal time periods (“Intervals”) which shall be stated in the Confirmation.  Unless otherwise provided in the Confirmation, Purchaser shall have the right to make a single request for energy at any time during each Interval.  



(d) Seller shall commence providing energy at the rate of flow requested by Purchaser (up to the Maximum Capacity) at the commencement of the first Interval scheduled, and shall continue to provide energy at that same rate until the time Purchaser specified for cessation or pursuant to Seller’s request for a different rate of flow (the “subsequent request”).  Seller shall commence providing energy at the rate of flow stated in a subsequent request (i) no sooner than, or at a rate faster than, is consistent with the ramp rates or other constraints stated in the Confirmation, and (ii) no later than the end of the Interval that immediately follows the Interval during which Seller received the subsequent request.  Seller shall provide energy to Purchaser in accordance with the subsequent request until the time Purchaser specified for cessation or pursuant to Seller’s next request for energy at a different rate of flow (a further subsequent request).


E-3.1.1.2
Dynamic I-HSP



(a) This Section E-3.1.1.2 shall apply to transactions for which the parties have agreed to the provision of I-HSP on a dynamic basis.  A Purchaser of I-HSP on a dynamic basis shall have the right to request energy from the Seller, at a rate of flow up to and including the Maximum Capacity and, subject to the terms of this Service Schedule, Seller shall be obligated to deliver the energy at the rate of flow requested by Purchaser (up to the Maximum Capacity) at the point(s) of delivery stated in the Confirmation. 



(b) Purchaser’s requests for dynamic I-HSP need not be stated in whole megawatts, and, subject to compliance with applicable scheduling rules and protocols, may be increased or decreased from previous requests in amounts not exceeding any limits on such changes set forth in the Confirmation and up to the Maximum Capacity.  



(c) Purchaser shall transmit its requests dynamically for energy associated with I-HSP by electronic communication to Seller and to the applicable Balancing Authority(ies).  All such communications shall conform with applicable scheduling and communications rules and protocols of the applicable Regional Reliability Organization(s) and Balancing Authority(ies). 



(d) Seller shall commence providing energy at the rate of flow requested by Purchaser (up to the Maximum Capacity) at the earliest time its equipment is capable of responding to the electronic communication conveying Purchaser’s request, but in no case sooner or at a rate faster than is consistent with the ramp rates or other constraints stated in the Confirmation. Seller shall provide energy to Purchaser in accordance with the request until the time Purchaser specified for cessation or pursuant to Seller’s next request for energy at a different rate of flow.

E-3.2
Purchaser shall be responsible for obtaining and paying for, and (as between Seller and Purchaser) shall bear all risk of unavailability of, any transmission service necessary for Purchaser to receive energy at the point(s) of delivery stated in the Confirmation, and to make use of, I-HSP under this Service Schedule. 
E-3.3
In any transaction under this Service Schedule E, the Parties may agree that Purchaser shall have a right, but not an obligation, to return to Seller in kind all or any quantity of the energy Seller delivers to Purchaser in the transaction.  In the event the parties agree that Purchaser shall have such right, unless otherwise agreed, any energy returned shall be returned at rates of flow not in excess of the Maximum Capacity, the return shall be completed within 168 hours after Purchaser’s receipt of energy from Seller, and Seller shall receive returned energy.  Any return of energy shall conform to other terms of agreement stated in the Confirmation including, for example, provisions requiring return of peak energy during peak periods.  Return of energy shall be reflected in the billing applicable to the respective days when returns were made.  Sections E-3.3.1 and E-3.3.2 shall apply only in the event the Parties agree that Purchaser shall have a right to return energy.


E-3.3.1
The Parties shall state in the Confirmation the point(s) where, and the times when, Purchaser may deliver returned energy to Seller, the type of transmission service Purchaser shall use for such returns, and any other terms reasonably necessary to enable Purchaser to exercise its right to return energy in kind under this Service Schedule.


E-3.3.2
Purchaser shall arrange and be financially responsible for any transmission service it requires to enable it to exercise its right under this Service Schedule to return energy in kind to Seller at the delivery point(s) and times established pursuant to Section E-3.3.1.
E-3.4
By executing a Confirmation for I-HSP, 

(a)
Seller warrants to Purchaser that Seller’s (or, as applicable, Seller’s Balancing Authority’s) communication and automated control facilities are sufficient, in the absence of Uncontrollable Forces, to enable Seller’s source(s) of energy to receive, and to respond in a timely and accurate manner to, Purchaser’s electronic communications conveying its requests for energy under this Service Schedule conform with communications criteria stated in applicable standards and protocols of the applicable Regional Reliability Organization(s) and Balancing Authority(ies); and

(b)
Purchaser warrants to Seller that Purchaser’s (or, as applicable, Purchaser’s Balancing Authority’s) communication and automated control facilities are sufficient, in the absence of Uncontrollable Forces, to enable Purchaser’s system to convey to Seller and to the applicable Balancing Authority(ies) requests for energy in the manner required under the applicable terms of this Service Schedule and to adjust Purchaser’s equipment and facilities in an accurate and timely manner as needed to receive deliveries of energy from Seller in accordance with Purchaser’s instructions to Seller under this Service Schedule in conformance with communications criteria stated in applicable standards and protocols of the applicable Regional Reliability Organization(s) and Balancing Authority(ies).
E-3.4
Pricing.

E-3.5.1
Subject to the terms of this Section E-3.5, the price for I-HSP shall be stated in the Confirmation.

E-3.5.2
The Contract Price for I-HSP may include separately stated charges for capacity and energy.  If the terms and conditions of the transaction provide that Seller is to procure or provide transmission (and Seller has such authority), the transmission charge may be separately stated.  Unless the Parties agree otherwise, any energy charge shall provide for prices for on-peak periods and for off-peak periods, which prices need not be the same for each day or other portion of the Contract Term. 
E-3.5.3
Charges.


E-3.5.3.1
Purchaser shall pay Seller for service under this Service Schedule an amount equal to the sum of the following: (1) the capacity charge stated in the Confirmation, expressed in $/MW for the calculation period, times the Maximum Capacity; (2) the energy charge determined pursuant to Section E-3.5.3.3; and (3) any agreed transmission service charges.


E-3.5.3.2
Except as provided in Section E-4, the Purchaser shall be obligated to pay to the Seller any the capacity charge and any agreed transmission service charge at all times during the Contract Term.


E-3.5.3.3
The energy charge for I-HSP shall be the amount equal to: (i) the product of the quantity of on-peak energy delivered by Seller to Purchaser during the calculation period times the applicable price for such period, plus (ii) the product of the quantity of off-peak energy delivered by Seller to Purchaser during the calculation period times the applicable price for such period, less (x) the product of the quantity of on-peak energy (if any) returned by Purchaser to Seller during the same calculation period times the applicable price for such period, plus (y) the product of the quantity of off-peak energy (if any) returned by Purchaser to Seller during the same calculation period times the applicable price for such period.  If the parties have not designated on-peak and off-peak pricing, then the energy charge need not reflect such periodic pricing.


E-3.5.4 
Price Caps



E-3.5.4.1
A Party is a “FERC-regulated public utility” if it is a "public utility" as defined in Section 201(e) of the Federal Power Act, 16 U.S.C. § 824(e).



E-3.5.4.2
In each transaction under this Service Schedule 




(a) 
in which the Seller 




(i) is a FERC-regulated public utility that is subject to market power mitigation in an area that encompasses one or more points of delivery for such transaction, or 




(ii) otherwise does not have authority to sell I-HSP at market-based prices at one or more points of delivery for such transaction, [Drafting Note: in the filing letter WSPP would urge FERC to allow a market based rate tariff to apply to these transactions, rather than requiring a special tariff for ancillary services.] 




the price for I-HSP shall not exceed the Seller's forecasted Incremental Cost plus up to: $7.32/kW/month; $1.68/kW/week; 33.78¢/kW/day; 14.07 mills/kWh; or 21.11 mills/kWh for service of sixteen (16) hours or less per day. The hourly rate is capped at the Seller's forecasted Incremental Cost plus 33.78¢/kW/day. The total demand charge revenues in any consecutive seven-day period shall not exceed the product of the weekly rate and the highest demand experienced on any day in the seven-day period. The Seller's forecasted Incremental Cost discussed above also may include any transmission and/or ancillary service costs associated with the sale, including the cost of any transmission and/or ancillary services that the Seller must take on its own system. Any such transmission and/or ancillary service charges shall be separately identified by the Seller to the Purchaser for transactions under this Service Schedule, including exchanges. The transmission and ancillary service rate ceiling shall be available through the WSPP's Hub or homepage.  Any such transmission service (and ancillary services provided in conjunction with such transmission service) by Seller shall be provided pursuant to any applicable transmission tariff or agreement, and the rates therefore shall be consistent with such tariff or agreement.  


E-3.5.4.3
The price caps stated in Section E-3.5.4.2:




(a) when applicable, are subject to the submission of cost justification by the applicable Seller to the FERC, and acceptance by FERC thereof, under Western Systems Power Pool, 122 FERC ¶ 61,139 (2008), and 




(b) shall not apply in the event that the Seller has filed with FERC, and FERC has accepted, a rate schedule applicable solely to such Seller, which rate schedule has been, upon the request of the applicable Seller, incorporated into Schedule R of the Agreement.  [Drafting Comment: in the filing letter, WSPP would urge that if FERC imposes mitigation on particular Sellers, that such Sellers be permitted to file their applicable rates under a new Schedule R to the WSPP Agreement.]
E-4
UNCONTROLLABLE FORCES


E-4.1
I-HSP shall be interruptible only if the interruption is due to an Uncontrollable Force as provided in Section 10 of this Agreement, and in the event of such an interruption, Seller shall not be obligated to pay any damages under the Agreement, this Service Schedule, or the Confirmation.  If I-HSP is interrupted for any reason other than an Uncontrollable Force, the Seller shall be responsible for payment of damages as provided in Section E-5.

E-5
DAMAGES
E-5.1
Section 21.3(a)(1) and (2) of the Agreement shall not apply to any event(s) of I-HSP Non-Performance under this Service Schedule.  The remedies set out in this Section E-5  and in the parts of Section 21.3 that are not excluded by the preceding sentence shall be the sole and complete remedy available to the Parties for I-HSP Non-Performance of any transaction under this Service Schedule.  All other damages or remedies are hereby waived.
E-5.2
The Parties acknowledge and agree that, because I-HSP Service is to support the reliable operation of the regional electric transmission system, the Performing Party’s actual damages due to I-HSP Non-Performance by the other Party will be difficult or impossible to quantify.  The Parties also acknowledge that because NERC and FERC, under certain circumstances and as provided and limited by applicable law, may have authority to impose penalties in connection with I-HSP Non-Performance, it is reasonable to limit the amount of actual damages the Performing Party may recover hereunder due to the other Party’s I-HSP Non-Performance.  The Parties stipulate to the damages amounts recoverable under this Section E-5, and agree that such stipulated amounts are exclusive and in lieu of the actual losses the performing Party could sustain, and further agree that such stipulated damages are not themselves a penalty assessed against the Non-Performing Party by or on behalf of the Performing Party.

E-5.3
In the event of Seller’s I-HSP Non-Performance due to failure to deliver energy when and as required, Seller shall compensate Purchaser in an amount equal to the sum of: 

(a)
the product of the capacity charge for (x) if the Contract Term is for less than 30 (thirty) days, the Contract Term, and (y) if the Contract Term exceeds thirty (30) days, the entire month in which the I-HSP Non-Performance occurred, in each case multiplied by the Damages Multiplier.  (If the Contract Term is for a period exceeding a month and a monthly capacity charge is not stated, then a monthly capacity charge shall be derived by allocation to one month of the capacity charge for greater than a month); plus

(b)
the product of the quantity of energy Seller failed to deliver during each hour of I-HSP Non-Performance, multiplied by the energy charge for the applicable hour, multiplied by the Damages Multiplier; plus

(c)
any transmission service charge incurred by the Purchaser for each hour of I-HSP Non-Performance (if Purchaser arranged transmission, the charge incurred by the Purchaser, and if Seller passes a transmission charge through to Purchaser under Section E-3.5.2, the amount of the passed-through charge).

E-5.4
In the event of Seller’s I-HSP Non-Performance due to failure to receive returned energy when and as required (provided that the Seller agreed in the transaction to a Purchaser right to return energy), Seller shall compensate Purchaser in an amount equal to:

(a)
the product of the quantity of energy Seller failed to receive during each hour of I-HSP Non-Performance, multiplied by the energy charge for the applicable hour, multiplied by the Damages Multiplier; plus

(c)
any transmission service charge incurred by the Purchaser for each hour of I-HSP Non-Performance (if Purchaser arranged transmission, the charge incurred by the Purchaser, and if Seller passes a transmission charge through to Purchaser under Section E-3.5.2, the amount of the passed-through charge).
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