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PROPOSED WSPP AGREEMENT AMENDMENTS

IN CONNECTION WITH PROPOSED SERVICE SCHEDULE D RESERVE SERVICES

AND

PROPOSED SERVICE SCHEDULE D

Modifications to Article 4 (Definitions) of WSPP Agreement:

Add:

4._
Balancing Authority has the meaning given in the NERC Glossary.

4._
Contract Term: The mutually agreed duration for a transaction undertaken pursuant to a Service Schedule, as stated in the Confirmation for such transaction.  

4._
NERC Glossary means the NERC Glossary of Terms Used in Reliability Standards, including any amendments, in effect during the Contract Term of a transaction under this Service Schedule, including any amendments made during the Contract Term.

4._
NERC Reliability Standards means the NERC Reliability Standards for the Bulk Electric Systems in North America in effect during the Contract Term of a transaction under this Service Schedule, including any amendments made during the Contract Term.

4._
Reserve Service(s):  One or more of the following services under Service Schedule D provided by the Seller to enable the Designated Authority to meet a reserve obligation or for other purposes consistent with the definition of the product:
SERVICE SCHEDULE D-1    
NON-SPINNING RESERVE

SERVICE SCHEDULE D-2 
SPINNING RESERVE

SERVICE SCHEDULE D-3 
REGULATING RESERVE

SERVICE SCHEDULE D-4 
OPERATING RESERVE - SPINNING

SERVICE SCHEDULE D-5
OPERATING RESERVE SUPPLEMENTAL
4._
Reserve Sharing Group has the meaning given in the NERC Glossary.

4._
Regional Reliability Organization has the meaning given in the NERC Glossary.

Delete (it appears to be anachronistic):

4.2
Control Area:  An electric system capable of regulating its generation in order to maintain its interchange schedule with other electric systems and to contribute its frequency bias obligation to the interconnection as specified in the North American Electric Reliability Council (NERC) Operating Guidelines.

Modify to update terminology:

16.3
Membership in WSPP and status as a Party to this Agreement shall not serve as a substitute for contractual arrangements that may be needed between any Balancing Authority and any Party which operates within that Balancing Authority’s Balancing Authority Area.

Substitute Regional Reliability Organization for regional reliability council in Sections 30.1 and C-3.9.

SERVICE SCHEDULE D



RESERVE SERVICES

SERVICE SCHEDULE D-1    
NON-SPINNING RESERVE

SERVICE SCHEDULE D-2 
SPINNING RESERVE

SERVICE SCHEDULE D-3 
REGULATION

SERVICE SCHEDULE D-4 
OPERATING RESERVE - SPINNING

SERVICE SCHEDULE D-5
OPERATING RESERVE SUPPLEMENTAL
D-1
PURPOSE
This Service Schedule specifies procedures, terms and conditions pursuant to which the Seller provides a Reserve Service specified in the Confirmation, to enable the Designated Authority to meet a reserve obligation or for other purposes consistent with the definition of such Reserve Service.  
D-2
DEFINITIONS

D-2.1
Terms used in this Service Schedule with initial capitalization which are not defined in the Agreement or this Service Schedule shall have the meanings given to them in the NERC Glossary.

D-2.2
In addition to the definitions specified in Section 4 of the Agreement, the following definitions apply to this Service Schedule D.

D-2.2.1
“Applicable Standards” means the NERC Reliability Standards and the respective reliability standards and criteria of NERC, and any applicable Regional Reliability Organization, Balancing Authority, and Reserve Sharing Group, applicable to the Seller’s provision and Designated Authority’s use of the Reserve Services specified in the Confirmation. 

D-2.2.2
“Damages Multiplier” means the applicable multiplier specified in the Confirmation, to be applied in the calculation of damages under Section D-5, which multiplier shall not exceed five (5). 
D-2.2.3
“Designated Authority” means the Regional Reliability Organization, Balancing Authority, Reserve Sharing Group or other entity designated in the Confirmation, and which shall have a right to apply the applicable Reserve to the quantity of Reserve it is required to maintain, and to use such Reserve, in each case in accordance with the Applicable Standards.  The Designated Authority and the Purchaser may be a single entity or two respective entities.  If they are a single entity, then the Designated Authority shall also be the Purchaser for all purposes under the Agreement. 

D-2.2.4
“Good Utility Practice” means any of the practices, methods, and acts engaged in or approved by a significant portion of the electric utility industry during the applicable time period in the applicable region, or any of the practices, methods and acts which, in the exercise of reasonable judgment in light of the facts known at the time the decision in question was made, could have been expected to accomplish the desired result in a manner that: (a) is consistent with the Applicable Standards; (b) gives due consideration to reliability, safety and protection of equipment and the public welfare; and (c) is consistent with good business practices, reliability, safety, and expedition.  Good Utility Practice is not intended to be limited to the optimum practice, method or act, or the exclusion of all other practices, but rather to be a range of acceptable practices, methods, or acts generally accepted in the region.

D-2.2.5
“NERC Glossary” means the NERC Glossary of Terms Used in Reliability Standards, as it may be amended or restated from time to time. 

D-2.2.6
“Non-Spinning Reserve” shall have the meaning given in the NERC Glossary of Terms and the Applicable Standards.  The term refers to (a) that generating reserve not connected to the system but capable of serving demand within a specified time and (2) interruptible load that can be removed from the system in a specified time, as it may be further defined in the NERC Glossary of Terms and the Applicable Standards.  The Definition in the NERC Glossary of Terms and the Applicable Standards shall control in the event of any inconsistency with the foregoing. 
D-2.2.7
“Operating Reserve – Spinning” shall have the meaning given in the NERC Glossary of Terms and the Applicable Standards.  The term refers to the portion of Operating Reserve consisting of (a) Generation synchronized to the system and fully available to serve load within the Disturbance Recovery Period following the contingency event; or (2) load fully removable from the system within the Disturbance Recovery Period following the contingency event.  The Definition in the NERC Glossary of Terms and the Applicable Standards shall control in the event of any inconsistency with the foregoing. 
D-2.2.8
“Operating Reserve – Supplemental” shall have the meaning given in the NERC Glossary of Terms and the Applicable Standards.  The term refers to the portion of Operating Reserve consisting of (1) generation (synchronized or capable of being synchronized to the system) that is fully available to serve load within the Disturbance Recovery Period following the contingency event; or (2) load fully removable from the system within the Disturbance Recovery Period following the contingency event.  The Definition in the NERC Glossary of Terms and the Applicable Standards shall control in the event of any inconsistency with the foregoing.
D-2.2.9
“Regulating Reserve” shall have the meaning given in the NERC Glossary of Terms and the Applicable Standards.  The term refers to an amount of reserve responsive to Automatic Generation Control, which is sufficient to provide normal regulating margin.  The Definition in the NERC Glossary of Terms and the Applicable Standards shall control in the event of any inconsistency with the foregoing.
D-2.2.10
“Reserve” means any of non-spinning reserve, spinning reserve, regulating reserve, operating reserve – spinning  and operating reserve supplemental, sold and purchased in accordance with the Confirmation.
D-2.2.6
“Reserves Non-Performance” shall mean with respect to Seller, Seller’s failure to fulfill its obligation to deliver energy to the Designated Authority when and as required by Section D-3.3.1 and the Confirmation during the Contract Term, that is not excused under Section D-4, and shall mean with respect to Buyer, Seller’s delivery of energy to a Designated Authority or reduction of load to provide energy associated with Reserves(s) under this Service Schedule during the Contract Term, upon the request of a Designated Authority that does not conform to Section D-3.3.2, and that is not excused under Section D-4.

D-2.2.7
“Spinning Reserve” shall have the meaning given in the NERC Glossary of Terms and the Applicable Standards.  The term refers to unloaded generation that is synchronized and ready to serve additional demand.  The Definition in the NERC Glossary of Terms and the Applicable Standards shall control in the event of any inconsistency with the foregoing.
D-3
TERMS OF SERVICE

D-3.1
Each Confirmation entered into under this Service Schedule shall contain the following information, and may contain other terms and conditions to which the Parties agree.


(a) At the top of the first page of the Confirmation, one or more of the following Service Schedule designations: 

Service Schedule D-1 

Non-Spinning Reserve

Service Schedule D-2 

Spinning Reserve

Service Schedule D-3 

Regulating Reserve

Service Schedule D-4 

Operating Reserve - Spinning

Service Schedule D-5

Operating Reserve Supplemental

(b)
The Designated Authority and if the Designated Authority is not a Regional Reliability Organization, the Regional Reliability Organization within which the Designated Authority is electrically located;


(c) Contract Quantity(ies), Contract Price(s), and Contract Term(s);


(d)
Any additional attributes of the Reserve Service, as the Parties may agree, that shall apply to the specified Reserve, consistent with the Applicable Standards;


(e)
Transmission particulars, including Contract Path, any provisions regarding responsibility to arrange transmission and the party responsible for transmission costs, and any other requirements with respect to transmission; 


(f)
The means by which requests for energy required to be delivered under the Service Schedule shall be communicated;


(g)
Any conditions to the effectiveness of the Confirmation, including, for example, the completion of arrangements or agreements between the Seller and the Designated Authority or among the Seller, Designated Authority, and Purchaser; and


(h)
The Damages Multiplier (which shall not exceed five (5)).  If a Damages Multiplier is not specified then the Damages Multiplier shall be one (1).  The Parties may agree to respective Damages Multipliers to apply to damages paid to the Purchaser and damages paid to the Seller. 
D-3.2
Seller shall provide the specified Reserve Service(s) to the Designated Authority in conformity with the Applicable Standards and any additional attributes specified in the Confirmation.  Seller shall provide Reserve Service from (a) one or more generation resources, or (b) electrical load(s) to which Seller is authorized to reduce or interrupt the supply of electricity, which are, in each case, physically and operationally available to respond within the time periods, and in conformance with other technical and operational criteria, prescribed by the Applicable Standards for the applicable Reserve Service, and as required to conform to any additional attributes stated in the Confirmation.  The Designated Authority shall use the capacity provided by Seller under this Service Schedule for the sole purpose of satisfying the Designated Authority’s Reserve obligation as specified in the Applicable Standards and in accordance with Section D-3.3.2.

D-3.3
Obligations Concerning Requests for and Delivery of Energy

D-3.3.1 Seller shall deliver energy associated with Reserve Service, in quantities up to the applicable capacity(ies) specified in the Confirmation for the applicable hour(s), as and when the Designated Authority requests such delivery in the manner of request specified in the Confirmation and in accordance with Section D-3.3.2.  

D-3.3.2 Purchaser shall ensure that the Designated Authority shall not require Seller to deliver energy under this Service Schedule except as and when the Designated Authority determines, in its good faith discretion reasonably exercised in accordance with Good Utility Practice or such other criteria as may be stated in the Confirmation, that such energy is required to enable it to respond to a Contingency or other event for which the Reserve specified in the Confirmation is permitted to be utilized under the Applicable Standards or as otherwise stated in the Confirmation.

D-3.4
Inspection and Audit.  The Purchaser or Designated Authority shall have the right, to conduct such inspections and audits of Seller’s records as are reasonably to assure that the Seller’s provision of Reserve(s) conforms to the Applicable Standards and the Confirmation.  The Seller shall have the right to conduct such inspections and audits of the Designated Authority’s records as are reasonably required to assure that any use of Reserve by the Designated Authority conformed to Section 3.3.2 and the Confirmation.  The Parties may state further details and conditions in the Confirmation concerning these rights, including, for example, to protect confidentiality, provisions that inspections and audits may be conducted only by an agreed third-party auditor.

D-3.5
Contract Price

D-3.5.1
The Contract Price for Reserve Service(s) may include separately stated charges for capacity and energy.  If the terms and conditions of the transaction provide that Seller is to procure or provide transmission (and Seller has such authority), the transmission charge may be separately stated.



D-3.5.1.1
If the Contract Price includes separately stated capacity charge(s) and energy charge(s), then, except as provided in Section D-4, the Purchaser shall be obligated to pay such charges to the Seller at all times during the Contract Term.



D-3.5.1.2
The Contract Price may state separate on-peak and off-peak prices for capacity and energy. 



D-3.5.1.3
The periodic energy charge for Reserve Service shall be the amount(s) equal to the product of the quantity of energy delivered by Seller to Purchaser during the period multiplied by the applicable price(s) for such period.


D-3.5.2 
Price Caps.



D-3.5.2.1 
A Party is a “FERC-regulated public utility” if it is a "public utility" as defined in Section 201(e) of the Federal Power Act, 16 U.S.C. § 824(e).  The price caps stated in part (b) of this Section D-3.5.2.1 apply only to transactions under this Service Schedule in which:





(a) 
the Seller 





(i) is a FERC-regulated public utility that is subject to market power mitigation in an area that encompasses one or more points of delivery for such transaction, or 





(ii) otherwise does not have authority to sell capacity and energy of the kind comprising Reserve Service at market-based prices at one or more points of delivery for such transaction. [Drafting Note: in the filing letter WSPP would urge FERC to allow a market based rate tariff to apply to these transactions, rather than requiring a special tariff for ancillary services.] 

(b)
The Contract Price for Reserve Service shall not exceed the Seller's forecasted Incremental Cost plus up to: $7.32/kW/month; $1.68/kW/week; 33.78¢/kW/day; 14.07 mills/kWh; or 21.11 mills/kWh for service of sixteen (16) hours or less per day.  The hourly rate is capped at the Seller's forecasted Incremental Cost plus 33.78¢/kW/day. The total demand charge revenues in any consecutive seven-day period shall not exceed the product of the weekly rate and the highest demand experienced on any day in the seven-day period. The Seller's forecasted Incremental Cost stated above also may include any transmission and/or ancillary service costs associated with the sale, including the cost of any transmission and/or ancillary services that the Seller must take on its own system. Any such transmission and/or ancillary service charges shall be separately identified by the Seller to the Purchaser for transactions under this Service Schedule, including exchanges.  The transmission and ancillary service rate ceiling shall be available through the WSPP Hub or homepage.  Any such transmission service (and ancillary services provided in conjunction with such transmission service) by Seller shall be provided pursuant to any applicable transmission tariff or agreement, and the rates therefor shall be consistent with such tariff or agreement. 



D-3.5.2.2
The price caps stated in Section D-3.5.2.1:

(a)
when applicable under Section D-3.5.2.1(a), are subject to the submission of cost justification by the applicable Seller to the FERC, and acceptance by FERC thereof, under Western Systems Power Pool, 122 FERC ¶ 61,139 (2008), and 


(b)
shall not apply in the event that the Seller has filed with FERC, and FERC has accepted, a rate schedule applicable solely to such Seller’s sale of Reserves, which rate schedule has been, upon the request of the applicable Seller, incorporated into Schedule R of the Agreement.  [Drafting Comment: in the filing letter, WSPP would urge that if FERC imposes mitigation on particular Sellers, that such Sellers be permitted to file their applicable rates under a new Schedule R to the WSPP Agreement.]
D-4
UNCONTROLLABLE FORCES:

D-4.1
Reserve Service shall be interruptible only if the interruption is due to an Uncontrollable Force as provided in Section 10 of the Agreement, and in the event of such an interruption, Seller shall not be obligated to pay any damages under the Agreement, this Service Schedule, or the Confirmation.  If Reserve Service is interrupted for any reason other than an Uncontrollable Force, the Seller shall be responsible for payment of damages as provided in Section D-5. 
D-5
DAMAGES AND TERMINATION 

D-5.1
Section 21.3(a)(1) and (2) of the Agreement shall not apply to any event(s) of Reserves Non-Performance under this Service Schedule.  The remedies set out in this Section D-5 and in the parts of Section 21.3 that are not excluded by the preceding sentence shall be the sole and complete remedy available to the Parties for Reserves Non-Performance under this Service Schedule.  All other damages or remedies are hereby waived. 
D-5.2
The Parties acknowledge and agree that, because Reserve Service is to support the reliable operation of the regional electric transmission system, the Performing Party’s actual damages due to Reserves Non-Performance by the other Party will be difficult or impossible to quantify.  The Parties also acknowledge that because NERC and FERC, under certain circumstances and as provided and limited by applicable law, may have authority to impose penalties in connection with Reserves Non-Performance, it is reasonable to limit the amount of actual damages the Performing Party may recover hereunder due to the other Party’s Reserves Non-Performance.  The Parties stipulate to the damages amounts recoverable under this Section D-5, and agree that such stipulated amounts are exclusive and in lieu of the actual losses the performing Party could sustain, and further agree that such stipulated damages are not themselves a penalty assessed against the Non-Performing Party by or on behalf of the Performing Party.
D-5.3
Seller Reserves Non-Performance 
D-5.3.1
Purchaser Entitlement to Damages.  In the event of Reserves Non-Performance by Seller, Seller shall pay damages to Purchaser in an amount equal to the sum of:

(a)
The product of the total charge for capacity for the Contract Term multiplied by the Damages Multiplier, provided, that if the Contract Term exceeds thirty (30) days, then the capacity charge for the single month in which non-performance occurred shall be substituted in this calculation for the total charge for capacity for the Contract Term; plus

(b)
the product of the quantity of energy Seller failed to deliver during each hour of non-performance, multiplied by the energy charge for the applicable hour, multiplied by the Damages Multiplier; plus 
(c)
any transmission service charge incurred by the Purchaser for each hour of non-performance (if Purchaser arranged transmission, the charge incurred by the Purchaser, and if Seller passes a transmission charge through to Purchaser under Section D-3.5.1, the amount of the passed-through charge).

D-5.3.2
Purchaser Option to Terminate.  In the event Seller is required to pay damages under Section D-5.3.1 arising from a single instance of Seller’s Reserves Non-Performance (or such other parameter to which the Parties may agree), then Purchaser shall have an option to terminate the transaction that was not performed and, concurrently with the exercise of such option, a further option to terminate all other transactions under this Service Schedule D between the Purchaser and Seller.  This Section D-5.3.2 shall not be construed to diminish a Party’s rights or obligations under the WSPP Agreement regarding an Event of Default.

(a)
In the event of termination under this Section D-5.3.2, the Purchaser shall liquidate the terminated transactions as soon as practicable.  A termination payment due to Purchaser from Seller shall be calculated as follows: the payment shall be equal to the present value of the total amount remaining to be paid by Purchaser to the Seller under all terminated transactions (calculated with reference to the Present Value Rate) less the present value (calculated in the same manner) of the Replacement Price that Purchaser incurs, within thirty (30) days from the termination date, for the same quantity and type of Reserve for each transaction, provided that in no event shall Purchaser owe any amount to Seller resulting from a termination under this Section D-5.3.2.  Seller shall pay any termination payment owed pursuant to this Section D-5.3.2 within three (3) Business Days after its receipt of Purchaser’s invoice for same.  

(b)
If the Seller disagrees with the Purchaser’s calculation of the termination payment under Section 4.3.2(a) and the Parties cannot otherwise resolve their differences, the calculation issue shall be submitted to informal dispute resolution as provided in Section 34.1 of the Agreement.

D-5.4
Purchaser Reserves Non-Performance

D-5.4.1
Seller Entitlement to Damages.  In the event of Seller’s Reserves Non-Performance (the amount of energy provided by Seller in response to the Designated Authority’s unauthorized request, the “unauthorized energy”), Purchaser shall compensate Seller in an amount equal to the sum of the amounts described in the following subparagraphs (a) and (b): 

(a)
The product of the total charge for capacity for the Contract Term multiplied by the Damages Multiplier, provided, that if the Contract Term exceeds thirty (30) days, then the capacity charge for the single month in which non-performance occurred shall be substituted in this calculation for the total charge for capacity for the Contract Term; plus 

(b)
The product of the quantity of unauthorized energy Seller was required to deliver during each hour, multiplied by the energy charge for the applicable hour, multiplied by the Damages Multiplier.
D-5.4.2
Seller Option to Terminate.  In the event Purchaser is required to pay damages under Section D-5.4.1 arising from a single instance of non-performance (or such other parameter to which the Parties may agree), then Seller shall have an option to terminate the transaction that was not performed and, concurrently with the exercise of such option, a further option to terminate all other transactions under this Service Schedule D between the Purchaser and Seller.  Section D-5.3.2 shall not be construed to diminish a Party’s rights or obligations under the WSPP Agreement regarding an Event of Default. 

(a)
In the event of termination under this Section D-5.4.2, the Seller shall liquidate the terminated transactions as soon as practicable.  A termination payment due to Seller from Purchaser shall be calculated as follows: the payment shall be equal to the present value of the capacity charges and any applicable transmission service charges remaining to be paid to Seller under all terminated transactions (calculated with reference to the Present Value Rate) less the present value (calculated in the same manner) of the amount Seller is able to obtain, within thirty (30) days from the termination date, for the same quantity of capacity from the same resource(s), provided that in no event shall Seller owe any amount to Purchaser resulting from a termination in accordance with this Section D-5.4.2.  Purchaser shall pay any Termination Payment owed pursuant to this Section D-5.4.2 within three (3) Business Days after its receipt of Seller’s invoice for same.

(b)
If the Purchaser disagrees with the Seller’s calculation of the termination payment under Section 4.3.2(a) and the Parties cannot otherwise resolve their differences, the calculation issue shall be submitted to informal dispute resolution as provided in Section 34.1 of the Agreement.

D-5.5
Termination under Section D-5.3.2 or D-5.4.2 shall be effected upon written notice by the Performing Party to the Non-Performing Party, which notice shall specify the non-performance, such notice of termination to be effective immediately upon receipt.  If the Performing Party fails to exercise its termination option within thirty (30) days following the date when the option to terminate arose, then such termination option shall no longer be available to the Performing Party.  The Performing Party terminating transaction(s) under this Service Schedule D may do so without making filings at FERC that otherwise may be required. 

/////
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