WT Draft 09/23/11 Redline against 09/05/11
For Discussion Only

SERVICE SCHEDULE R
RENEWABLE ENERGY CERTIFICATE TRANSACTIONS
WITH AND WITHOUT ENERGY
R-1
Introduction; Transaction Documentation; and Rules of Construction.  This Service Schedule R states terms and conditions applicable to REC Transactions under the Agreement.
R-1.1
 Documentation.   Each REC Transaction shall be documented in a Confirmation.  A templateAnnex 2 is a Confirmation is set forth in Annex 2,template, which the Parties may modify and which the Parties may make subject to, or incorporate, any other agreement between them.  A Confirmation must befor a REC Transaction will be given legal effect only if a Documentary Writing to be given legal effect. 
R-1.2
Contract Documents.  The Agreement, Service Schedule R, and the fully executed Confirmation comprise a contract for a REC Transaction.  Any conflicts between or among the Agreement, Service Schedule R, and the Confirmation shall be resolved in the following order of control: first, the Confirmation; second, Service Schedule R; and third, the Agreement.  
R-1.3
Definitions.  Definitions areset forth in the Agreement and Annex 1.  Conflicts1 apply to this Service Schedule R.  Any conflicts among definitions set forth in thethese documents shall be resolved in accordance with Section R-1.2.
R-1.4
Rules of Construction.
R-1.4.1   The Annexes of Service Schedule R are incorporated into and made a part hereofof this Service Schedule R, as though set forth fully herein.
R-1.4.2
The word “including” shall mean “including but not limited to.”  Unless otherwise specified, a “Section” refers to a section of this Service Schedule R and includes all subparts of the specified section.
R-1.4.3
Subject to any legal restrictions applicable provisions of the Federal Power Act, 16 U.S.C. §§ 792 et seq.to a Party, the Parties may vary any termsterm or conditionscondition of this Service Schedule R.  Provisions in this Service Schedule R concerning the Parties’such variance of terms, such as “as unless otherwise agreed,” shall not prejudice the generality of the preceding sentence.
R-1.4.4
An Applicable Program shall be applicable to a REC Transaction only if designated expressly in the Confirmation.  No rule of contract construction or interpretation, and no inference or implication, shall cause an Applicable Program that is not designated expressly in the Confirmation to be appliedapplicable to a REC Transaction.
R-2
Confirmations; REC Products. 
R-2.1
REC Transaction.  A “REC Transaction” is a purchase and sale of a REC separately from or bundled with electric energy and/or capacityEnergy.  A REC Transaction may be for the purchase and sale of any REC Product defined in Section R-2.3 or another REC Product the Parties may define.
R-2.2
Confirmations.  In addition to other terms and conditions to which the Parties may agree, the Confirmation: 
R-2.2.1
must include the following terms: REC Product, Contract Quantity, Contract Price, Vintage, and Transfer Date, and whether the Environmental Attributes covered by the REC are “All Attributes,” Program Attributes,” or other coverage the Parties may specify;
R-2.2.2
for a bundled REC Transaction (Firm Bundled REC, Resource Contingent Bundled REC, or Facility As-Run Bundled REC), may include a single Contract Price which may be allocated between the REC and the energy and/or capacityEnergy;
R-2.2.3
must identify the Renewable Energy Facility or Renewable Energy Source if the REC Transaction is All Attributes (Section R-2.4.1) or Program Attributes (Section R-2.4.2), if a designated Applicable Program requires such identification, or if the REC Product is Resource Contingent Bundled REC or Facility As-Run Bundled REC;
R-2.2.4
must designate an Applicable Program if the REC Transaction is Program Attributes, the Seller is to assure compliance with an Applicable Program (Sections R-5.2.1, 6.3, and 6.4), or to recover penalties and alternative compliance payments (Section R-9.1), and if the REC Transaction is All Attributes, may designate an Applicable Program (Section 2.4.1).
R-2.3
REC Products.  A “REC Product” is any of the following defined products or other product specified in the Confirmation. 
R-2.3.1
Firm REC.  A “Firm REC” is a REC purchased and sold in a transaction that does not include the sale or purchase of energy and/or capacity.  The Seller has a firm obligation to Deliver the REC pursuant to the Confirmation.  A remedy for non-performance is available under Section R-9, except in the event and to the extent of Uncontrollable Force. 
R-2.3.2
Firm Bundled REC.  A “Firm Bundled REC” is a REC purchased and sold in a transaction that includes the purchase and sale of energy and/or capacity under Service Schedule CEnergy.  The Seller has a firm obligation to Deliver the REC and energy and/or capacityEnergy pursuant to the Confirmation.  A remedy for non-performance is available under Section R-9, except in the event and to the extent of Uncontrollable Force.  The terms and conditions of Service Schedule C apply to the purchase and sale of energy and/or capacity exceptEnergy associated with a Firm Bundled REC as the Parties may modify such terms and conditions in the Confirmation.
R-2.3.3
Resource Contingent REC.  A “Resource Contingent REC” is a REC purchased and sold in a transaction that does not include the sale or purchase of energy and/or capacityEnergy.  The Seller has a resource contingent obligation to Deliver the REC pursuant to the Confirmation.  A remedy for non-performance is available under Section R-9, except in the event and to the extent: (i) of Uncontrollable Force; (ii) the Renewable Energy Facility identified in the Confirmation was not on line to produce energy required for the REC due to Forced Outage, Scheduled Maintenance, or Fuel Impediment; or (iii) of the occurrence of such other circumstances to which the Parties may have agreed in the Confirmation, resulting in a reduction of output or unavailability to produce energy required for the REC.  In the event and to the extent of an outage under (ii) or, if applicable, (iii), the resulting reduction in output for the applicable hour shall be allocated among all purchasers of RECs from the Renewable Energy Facility who are identified in the Confirmation (including purchasers identified under any provisions in the Confirmation allowing for subsequent identification) in accordance with any priorities or shares stated in the Confirmation, and if no priorities or shares are stated in the Confirmation, then proportionately in accordance with such purchasers’ respective entitlements. contract quantities under contracts with Seller.
R-2.3.4
Resource Contingent Bundled REC.
(a)
A “Resource Contingent Bundled REC” is a REC purchased and sold in a transaction that includes the purchase and sale of energy and/or capacity under Service Schedule B as modified hereinEnergy.  The Seller has a resource contingent obligation to Deliver the REC and energy and/or capacityEnergy pursuant to the Confirmation.  A remedy for non-performance is available under Section R-9, except in the event and to the extent: (i) of Uncontrollable Force; (ii) the Renewable Energy Facility identified in the Confirmation was not on line to produce energy required for the REC or Delivery, due to Forced Outage, Scheduled Maintenance, or Fuel Impediment; or (iii) of the occurrence of such other circumstances to which the Parties agreed in the Confirmation, resulting in a reduction of output or unavailability to produce energy required for the REC or Delivery. In the event and to the extent of an outage under (ii) or, if applicable, (iii), the resulting reduction in output for the applicable hour shall be allocated among all purchasers of RECs and energy from the Renewable Energy Facility who are identified in the Confirmation (including purchasers identified under any provisions in the Confirmation allowing for subsequent identification) in accordance with any priorities or shares stated in the Confirmation, and if no priorities or shares are stated in the Confirmation, then proportionately in accordance with such purchasers’ respective entitlementscontract quantities under contracts with Seller.
(b)
The terms and conditions of Service Schedule B apply to the purchase and sale of Energy associated with a Resource Contingent Bundled REC as modified herein and as may be modified in the Confirmation.  Service Schedule B Section B-3.8 is modified to state the following: 
Energy schedules for the Purchaser's share of a Renewable Energy Facility may be modified by the Purchaser with not less than a thirty (30) minute notice before the hour in which the modification is to occur, unless otherwise agreed or unforeseen system operating conditions occur, or as otherwise required by, or pursuant to customary practice in, the applicable Regional Organization [update WSPP def]regional reliability organization.  A reduction in the energy schedule shall be made commensurately for the REC requirement for the applicable hour.  Seller shall notify Purchaser of volumes to be delivered no later than thirty (30) minutes before the hour in which delivery is to occur unless otherwise agreed or such notification is infeasible due to unforeseen system operating conditions.  Seller shall timely notify the Purchaser of Scheduled Maintenance. [Discuss at OC meeting: some argue that thesee Seller’s notification obligation isas appropriate given thedue to renewable aspect and is fair exchange for the Purchaser 30-minute right; somevariation; some may argue that no notification obligation is needed.] 
(c)
The following is added at the end of Section B-3.9: “
(f) By the Seller when all or a portion of the unit is unavailable due to Fuel Impediment, unless otherwise agreed by the schedulers.”
R-2.3.5
Facility As-Run REC.  A “Facility As-Run REC” is a REC purchased and sold in a transaction that does not include the sale or purchase of energy and/or capacityEnergy.  The Seller is obligated to Deliver the REC pursuant to the Confirmation.  A remedy for non-performance is available under Section R-9, except in the event and to the extent that, for any reason or no reason, the Renewable Energy Facility identified in the Confirmation was not on line to produce energy required for the REC.  If the Renewable Energy Facility designated in the Confirmation is not operated, the resulting reduction in output for the applicable hour shall be allocated among all purchasers of RECs from the Renewable Energy Facility who are identified in the Confirmation (including purchasers identified under any provisions in the Confirmation allowing for subsequent identification) in accordance with any priorities or shares stated in the Confirmation, and if no priorities or shares are stated in the Confirmation, then proportionately in accordance with such purchasers’ respective entitlementscontract quantities under contracts with Seller.
R-2.3.6
Facility As-Run Bundled REC.
(a)
A “Facility As-Run Bundled REC” is a REC purchased and sold in a transaction that includes the purchase and sale of energy and/or capacity under Service Schedule A as modified hereinEnergy.  The Seller has an obligation to Deliver the REC and energy and/or capacityEnergy pursuant to the Confirmation.  A remedy for non-performance is available under Section R-9, except in the event and to the extent that, for any reason or no reason, the Renewable Energy Facility identified in the Confirmation was not on line to produce energy required for the REC or Delivery.  If the Renewable Energy Facility designated in the Confirmation is not operated, the resulting reduction in output for the applicable hour shall be allocated among all purchasers of RECs and energy from the Renewable Energy Facility who are identified in the Confirmation (including purchasers identified under any provisions in the Confirmation allowing for subsequent identification) in accordance with any priorities or shares stated in the Confirmation, and if no priorities or shares are stated in the Confirmation, then proportionately in accordance with such purchasers’ respective entitlements.contract quantities under contracts with Seller. 
(b)
[Discuss: a party proposes the following.]The terms and conditions of Service Schedule A apply to the purchase and sale of Energy associated with a Facility As-Run Bundled REC as modified herein and as may be modified in the Confirmation.  Service Schedule A Section 3.3 is modified to state the following: 
Energy schedules may be modified by the Purchaser or Seller with not less than a thirty (30) minute notice before the hour in which the change is to occur, unless otherwise agreed or unforeseen system operating conditions occur, or as otherwise required by, or pursuant to customary practice in, the applicable Regional Organization.  A reduction in the energy schedule shall be made commensurately for the REC requirement for the applicable hour.  [Discuss: And a party proposes to add the following.] Seller shall notify Purchaser of volumes to be delivered no later than thirty (30) minutes before the hour in which delivery is to occur unless otherwise agreed or such notification is infeasible due to unforeseen system operating conditions.  
R-2.4
Environmental Attributes Contained In The REC.  The Confirmation may describe the Environmental Attributes covered by the REC as “All Attributes,” “ Program Attributes,” or as the Parties otherwise may agree.  If the Confirmation does not designate a REC Transaction as Program Attributes or otherwise limit the Environmental Attributes conveyed, and if a Renewable Energy Facility or Renewable Energy Source is specified [this qualifier is needed due to next sentence], the REC Transaction shall be All Attributes.  A designation of All Attributes will not be effective unless a Renewable Energy Facility or Renewable Energy Source is designated in the Confirmation.  
R-2.4.1
All Attributes.  An “All Attributes” REC conveys all of the Environmental Attributes of the Renewable Energy Facility or Renewable Energy Source designated in the Confirmation is capable of producing, whether know or unknown on the Effective Date, including, at a minimum, all Environmental Attributes required by any Applicable Program designated in the Confirmation.  Seller disclaims any warranty that Environmental Attributes other than those required by an Applicable Program designated in the Confirmation fulfill the requirements of any other Applicable Program.  To establish the Environmental Attributes conveyed, the Confirmation may include a specification thereof.
R-2.4.2
Program Attributes.  A “Program Attributes” REC conveys the Environmental Attributes required by an Applicable Program designated in the Confirmation.  It conveys no other Environmental Attributes, the rights to which are retained by the Seller.  [Discuss:The Parties should verify that WREGIS issuesa designated Tracking System will recognize a Program Attributes REC, and any ramifications.]. 
R-3
Delivery and Title.
R-3.1
Unbundled REC Transactions.  This Section R-3.1 applies if the REC Product is a Firm REC, Resource Contingent REC, or Facility As-Run REC. 
R-3.1.1
Delivery.  “Deliver(y)(ed)” means theoccurs upon completion of Seller’s transfer from Seller to Purchaser of the Contract Quantity to Purchaser.  If a Tracking System is designated in the Confirmation, Seller shall cause transfer in accordance with the rules and procedures of the Tracking System.  If the rules of a designated Tracking System do not specify the actions required to cause transfer, then Seller shall have Delivered the RECdoes not state such rules or procedures, then Delivery shall occur upon the initiation by the Tracking System of the deposit’s transfer of the REC into Purchaser’s account.  If a Tracking System is not designated in the Confirmation, Delivery is completed upon Seller’s delivery to Purchaser of an Attestation. 
R-3.1.2
Acceptance.  “Acceptance” of the REC occurs upon Purchaser’s written confirmation to Seller that Purchaser received the REC in its account withAccept(ance)(ed)” means Purchaser’s receipt of Delivery of the REC from Seller, without Seller’s rejection.  If a Tracking System is designated in the Confirmation, which confirmation shall be givenPurchaser shall receive a transfer in accordance with the rules and procedures of the Tracking System, and Acceptance (or rejection) shall be made within five (5) Business Days following the date the Tracking System gives electronic notice to Purchaser that it has initiated a deposit for Purchaser’s benefit [changes to track Delivery language]transfer (this deadline applies regardless of any different period stated in the Tracking System’s rules and procedures) and if timely rejection is not made than the Delivery is Accepted.  If a Tracking System is not designated in the Confirmation, Acceptance occurs upon Purchaser’s acceptanceAcceptance, without rejection within five (5) Business Days of delivery, of the Attestation delivered by Seller. 
R-3.1.3
Passage of Title.  Title to the REC shall pass from Seller to Purchaser upon Delivery and Acceptance.
R-3.2
Bundled REC Transactions.  This Section R-3.2 applies if the REC Product is a Firm Bundled REC, Resource Contingent Bundled REC, or Facility As-Run Bundled REC.
R-3.2.1
Delivery.  “Delivery(iesy)(ed)” of a bundled REC Product occurs upon completion of Seller’s transfer to Purchaser of the Contract Quantity of the REC and the Contract Quantity of the energy and/or capacityEnergy.  Delivery of the REC shall be completed in accordance with Section R-3.1.1.  Delivery of energy and/or capacityEnergy shall be completed in accordance with the terms and conditions of the Confirmation and the Agreement.
R-3.2.2
Acceptance.  “Acceptance” of the REC occurs in accordance withthe manner specified in Section R-3.1.2.3.1.2, and of the energy and/or capacityEnergy upon receipt at the delivery point in accordance with the Confirmation.
R-3.3.33.2.3
Passage of Title.  If the Vintage of the REC is prior to the Effective Date, title to the REC passes from Seller to Purchaser on the Effective Date or other date to which the Parties agree.  If the REC is to be generated on or after the Effective Date, title to the REC passes upon the generation of each megawatt hour of energy required for production of the REC, and Seller shall hold the REC in trust for Purchaser until transfer and Delivery.  Passage of title to energy and/or capacityEnergy occurs pursuant to the Agreement.
R-3.3
Actions Required of Parties to Assure Delivery.
R-3.3.1
Provision of Generation Information; Required Actions.  No less than monthly, Seller shall provide Purchaser with a written statement setting forth for applicable periods the quantities of Seller’s generation of energy for production of the REC.  Seller shall timely and promptly take all actions and do all things necessary and appropriate to cause the designated Tracking System, if any, to transfer the REC to Purchaser, including timely and promptly providing all required information and documents in the required forms, and paying any and all fees the Tracking System imposes on Seller.  If the Confirmation provides for a designated Tracking System to expedite issuance of certificates (for example, forward transfer certificates in WREGIS), Seller shall promptly take all actions required to cause such expedition.  If no Tracking System is designated in the Confirmation, then upon creation of the REC Seller shall timely and promptly deliver the Attestation to Purchaser. 
R-3.3.2
Failure to Issue REC.  InSeller is responsible for transfer and issuance of RECs by the Tracking System; Purchaser’s sole responsibilities are maintenance of an account with the Tracking System and Acceptance of conforming RECs pursuant to Section R-3.1.2.  Without prejudice to the immediately preceding sentence, in the event a Tracking System designated in the Confirmation declines to issue an electronic credit or physical certificate to document the attempted transfer, Delivery, or Acceptance of a REC, each Party will provide the other Party with all documents, communications, and information sent to or received from the Tracking System that pertain thereto.  The Parties will cooperate, each at its own expense, to assure the completion of all actions and items required for transfer of the credit or certificate, and will promptlyand each Party will complete any and all uncompleted actions and items for which it is responsible, each at its own expense.  If following such efforts, and due to no failure of Seller to take all required actions, the Tracking System does not transferissue the electronic credit or certificate for reasons beyond Seller’s control, Seller willphysical certificate to document the attempted transfer, Delivery, or Acceptance of the REC, Seller may, upon Purchaser’s agreement (which Purchaser may decline in its discretion), provide an Attestation to Purchaser to effect Delivery.  The obligations under this Section R-3.3.2 shall not be construed to diminish the Seller’s obligation to Deliver or any of the Parties’ otherPurchaser’s respective rights and obligations under the Agreement, Service Schedule R, and the Confirmation.
R-3.4
Conveyance and Transfer.  As of both Delivery and passage of title, Seller shall transfer and convey to Purchaser all right, title, and interest in and to the REC, and all Environmental Attributes underlying the REC, and pursuant to the Confirmation, and the exclusive right to any and all Reporting Rights Seller may have in or arising fromto the REC and the Environmental Attributes, free and clear of any liens, security interests, or other encumbrances.
R-4
Charges; Credit.  The charge shall be an amount equal to the Contract Price multiplied by the Delivered and Accepted Contract Quantity.quantity, without prejudice to the right to recover damages owed in accordance with Section R-9.  The Parties may state any credit terms and conditions to which they agree in the Confirmation; Section 27 of the Agreement applies unless otherwise agreed. 
R-5
Change in Law; Governing Law; Change in Law.
R-5.1
Governing Law. Section 24 of the Agreement applies except as follows.  If an Applicable Program is designated in the Confirmation, all performance obligations pursuant to the REC Transaction concerning the creation, issuance, transfer, tracking and retirement of the REC shall be governed as follows:
R-5.1.1
If the Applicable Program was created by the laws of a StateGovernmental Authority, then by the laws, rules, regulations, orders, and judicial precedent of such StateGovernmental Authority;
R-5.1.2
If the Applicable Program was not created by the Federal government of the United States, then by the laws, rules and regulations of the United States.R-5.1.3
If the Applicable Program was not created by lawlaws of a Governmental Authority, but is a voluntary program, then Section 24 of the Agreement applies without modification, and the Parties shall be bound contractually to comply with the rules applicable tostandards and criteria of the voluntary Applicable Program. 
R-5.2
Change in Law.
R-5.2.1
Applicability.  Section R-5.2 applies only to REC Transactions for which an Applicable Program is designated in the Confirmation.  IfIn a REC Transaction does not include a designatedfor which no Applicable Program is designated, the Seller makes no representation or warranty concerning compliance with any particular Applicable Program and any such representation or warranty is expressly disclaimed.
R-5.2.2
Definitions.
(a)
“Change in Law” means any addition or amendment to any law or regulation, or issuance of a decision or order, by a Governmental Authority, to any laws, rules, regulations, orders, or judicial precedent, that applies to an Applicable Program designated in the Confirmation, that occursis enacted or issued after the Effective Date and nullifies compliance of the REC with the Applicable Program.   An addition or amendment that is enacted or issued before the Effective Date but effective on or after the Effective Date is not a Change in Law.
(b)
 “Regulatorily Continuing” [would “Compliance Warranted” or other term be preferable?] means a REC Transaction in which the REC and Environmental Attributes conform to the requirements of an Applicable Program designated in the Confirmation as such requirements exist on the Effective Date and the Transfer Date, including requirements modified or added by a Change in Law.
(c)
“Not Regulatory Continuing” means a REC Transaction in which the REC and Environmental Attributes conform to the requirements of an Applicable Program designated in the Confirmation as such requirements exist on the Effective Date only, and the REC and Environmental Attributes are not required to conform to requirements modified or added by a Change in Law.
R-5.2.2 5.2.3
Default Designation as RegulatoryRegulatorily Continuing.  [Discuss] A REC Transaction that includes designation ofas to which an Applicable Program is designated in the Confirmation shall be Regulatorily Continuing unless the Parties specify in the Confirmation that the REC Transaction is Not Regulatorily Continuing.  [or: The REC Transaction shall be Not Regulatory Continuing unless the Parties have designated it as Regulatory Continuing in the Confirmation.]  [Discuss and determine default in OC]
R-5.2.35.2.4
Effect of Change In Law in Regulatorily Continuing REC Transaction. 
 (a)
If a Change in Law occurs in a Regulatorily Continuing REC Transaction, Seller shall be obligated to make commercially reasonable efforts to attain compliance with the designated Applicable Program, [Note- this term is difficult to define except via a cost cap.  One definition is “incurring a financial detriment to the extent, or spending only what would be, reasonable in relation to the benefit to be obtained by the other party;” this def could require substantial expenditure.]  which effortsthe costs of which shall not be subjectrequired to exceed any maximum cost cap specified in the Confirmation.  If despite such efforts Seller cannot obtain compliance and Purchaser refuses to accept Delivery of the REC due to the Change in Law, Seller shall [not] [Discuss] be liable for damages under Section R-9. [Discuss and resolve in OC]
(b)
In the event Purchaser refuses to accept Delivery of the REC under Section 5.2.35.2.4(a), and Seller has Delivered energy to Purchaser in the REC Transaction, Purchaser shall not be relieved of its obligation to pay for such energy, which payment shall be either at the price allocated to energy in the Confirmation, if any, and if no allocation is made, then at an amount equal to the Replacement Price.
R-5.2.45.2.5
Amendment to Address Change In Law.  Nothing in this Section R-5.2 shall be construed to preclude the Parties from agreeing to amend the Confirmation to permit a Seller to perform its obligations in a REC Transaction subjectas to which a Change in Law has occurred.
R-6
Seller Representations and Warranties.  In each REC Transaction, Seller represents and warrants to Purchaser the following:
R-6.1
As of both Delivery and passage of title, Seller has all right, title, interest in and to the REC and all Environmental Attributes underlying the REC, and as required by the Confirmation, and the exclusive right to any and all Reporting Rights Seller may have in or to the REC and Environmental Attributes, free and clear of any liens, security interests, or other encumbrances. 
R-6.2
As of both Delivery and passage of title, the REC and Environmental Attributes conform to the requirements of the REC Transaction.
R-6.3
If the REC Transaction is Regulatorily Continuing (and an Applicable Program is designated in the Confirmation), subject to any limits upon Seller’s obligations under Section R-5.2.3,5.2.4, as of both Delivery and passage of title, that the REC and Environmental Attributes conform to the requirements of the designated Applicable Program as such requirements exist on the Effective Date and the Transfer Date. 
R-6.4
If the REC Transaction is Not Regulatorily Continuing (and an Applicable Program is designated in the Confirmation), as of both Delivery and passage of title, that the REC and Environmental Attributes conform to the requirements of the designated Applicable Program as such requirements exist on the Effective Date.
R-6.5
With respect to deliveries of energyEnergy in REC Transactions for Firm Bundled REC, Contingent Resource Bundled REC, and Facility As-Run Bundled REC, compliancethat Seller has complied with the representations and warranties stated in Section 33 of the Agreement.
SELLER DISCLAIMS ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.
R-7
Records; Confidentiality
R-7.1
Correction of Records.  If any statement, charge or computation concerning a REC Transaction is inaccurate, the Parties promptly shall make any adjustments to records as reasonably necessary to correct such inaccuracy, and make any adjustment of payments required to correspond to the corrected records, provided, that Purchaser shall not be required to pay a higher Contract Price or accept a lower Contract Quantity than the Confirmation requires.
R-7.2
Exception to Confidentiality.  Purchaser has the right to disclose to any Governmental Authority having jurisdiction over Purchaser, or to any voluntary Applicable Program and the person or entity specified by the rules of procedures of the voluntary Applicable Program to perform certification, any information necessary to demonstrate itsPurchaser’s compliance with an Applicable Program (whether or not designated in the Confirmation); provided, however, that Purchaser shall use reasonable efforts to minimize the scope of any such disclosure and shall require, as may be feasible, that the recipient maintain the confidentiality of any documents or confidential information governed by the provisions of Section 30.1 of the Agreement, including, if appropriatepermitted under applicable procedures of the Governmental Authority or such administrator, and subject to any applicable public records laws, seeking a protective order or similar protective mechanism in connection with any disclosure.  With respect to a REC, Purchaser also has the right to disclose the following to any customer or affiliate of Purchaser that is participating in any voluntary or mandatory renewable energy compliance program, the followingApplicable Program: the Renewable Energy Source (whether wind, solar, geothermal, etc.), the location of any Renewable Energy Facility designated in the Confirmation, and monthly generation quantities of energy underlying the REC. 
R-8
Uncontrollable Force.  The following is substituted for the first sentence of the second paragraph of Section 10 of the Agreement: 
The following shall not be considered “Uncontrollable Forces”:  (i) Seller’s cost of producing or obtaining the REC or energy (or ability to sell the REC or energy at a price greater thanexceeding the Contract Price); (ii) the loss or failure of Seller’s supply, including materials or equipment; or (iii) Purchaser’s inability economically to use or resell the REC or energy.  
The following is added at the end of the second paragraph of Section 10 of the Agreement:
If production of energy at a Renewable Energy Facility designated in the Confirmation is interruptedcurtailed due to an Uncontrollable Force, any production during the period of such interruptioncurtailment shall be allocated as follows: first, among all purchasers of Firm RECs, Firm Bundled RECs, Resource Contingent RECs, Resource Contingent Bundled RECs, and energy purchased under Service Schedules B and C, proportionately to such purchasers’ respective entitlementscontract quantities under contracts with Seller during thesuch period of interruption and subject to any priorities or shares stated in the Confirmation, and second, to all purchasers of Facility As-Run RECs, Facility As-Run Bundled RECs and energy  purchased under Service Schedule A, proportionately to such purchasers’ respective entitlementscontract quantities under contracts with Seller during thesuch period of interruption and subject to any priorities or shares stated in the Confirmation. [Note this allocation language is slightly inconsistent with the allocations stated in the REC Product definitions for Resource Contingent and Facility As-Run, which refer to other purchasers identified in the Confirmation – need to reconcile.]
R-9
Remedies for Non-Performance. 
R-9.1
Damages.  Section 21.3 of the Agreement, as modified in this Section 9, applies to REC Transactions.  
R-9.1.1
Failure to Receive or Deliver in Unbundled REC Transactions.  This Section R-9.1.1 applies to REC Transactions for Firm REC, Resource Contingent REC, and Facility As-Run REC.  Section 21.3(a)(3) and (5) of the Agreement are inapplicable.  Section 21.3(a)(1) of the Agreement is modified as follows:
If the Purchaser refuses to Accept Delivery of RECs Delivered by Seller in accordance with the Confirmation, then the Purchaser shall be liable to the Seller for the product of (i) and (ii) where (i) is the amount, if any, by which the Contract Price exceeded the Resale Price and (ii) is the amount by which the quantity of RECs Purchaser refused to Accept was less than the Contract Quantity, subject to any limitations stated in the Confirmation. 
21.3(a)(2) is modified as follows:
If the Seller fails to Deliver RECs to Purchaser in accordance with the Confirmation, then the Seller shall be liable to the Purchaser for: (a) the product of (i) and (ii) where (i) is the amount, if any, by which the Replacement Price exceeded the Contract Price and (ii) is the amount by which the quantity of RECs Seller Delivered was less than the Contract Quantity; plus (b) if an Applicable Program is specified, the amount, if any, of penalties and alternative compliance payments a Governmental Authority required Purchaser to pay due to Seller’s non-performance, and which penalties or alternative compliance payments are no longer subject to judicial review, subject to any limitations stated in the Confirmation. [Discuss: some argue this is contrary to market; some argue the provision is appropriate because these damages can be capped at Zero or other amount.] 
R-9.1.2
Failure to Receive or Deliver in Bundled REC Transactions.
(a)
Price Not Allocated between REC and Energy.  This Section R-9.1.2(a) applies to REC Transactions for Firm Bundled REC, Resource Contingent Bundled REC, and Facility As-Run Bundled REC, and in which the Confirmation does not allocate the Contract Price between the REC and energy and/or capacityEnergy.  Section 21.3(a)(1) of the Agreement is modified as follows:
If the Purchaser refuses to acceptAccept Delivery from Seller in accordance with the Confirmation, then the Purchaser shall be liable to the Seller for: (a) the product of (i) and (ii) where (i) is the amount, if any, by which the Contract Price exceeded the Resale Price, and (ii) is the amount by which the quantity of RECs and/or energy and/or capacity Energy Purchaser refused to Accept was less than the Contract Quantity, plus (b) the amount of transmission charge(s), if any, for firm transmission service upstream of the delivery point, which the Seller incurred to achieve the Resale Price, less the reduction, if any, in transmission charge(s) achieved as a result of the reduction in the Purchaser’s schedule or receipt of electric energyEnergy (based on Seller’s commercially reasonable efforts to achieve such reduction), subject to any limitations sated in the Confirmation.  If the Purchaser refused to acceptAccept Delivery of RECs but receivedAccepted Delivery of energyEnergy, then Purchaser shall pay Seller for such received energyEnergy at the Resale Price of the energyEnergy; if the Purchaser refused to acceptAccept Delivery of RECs, the Purchaser shall pay Seller for received energyAccepted Energy at an amount equal to the Contract Price less the Resale Price of the REC. 
Section 21.3(a)(2) of the Agreement is modified as follows:
If the Seller fails to Deliver to Purchaser in accordance with the Confirmation, then the Seller shall be liable to the Purchaser for: (a) the product of (i) and (ii) where (i) is the amount, if any, by which the Replacement Price exceeded the Contract Price, and (ii) is the amount by which the quantity of RECs and/or energy and/or capacity Energy Delivered was less than the Contract Quantity; plus (b) the amount of transmission charge(s), if any, for firm transmission service downstream of the delivery point, which the Purchaser incurred to achieve the Replacement Price, less the reduction, if any, in transmission charge(s) achieved as a result of the reduction in the Seller’s schedule or delivery of Energy (based on Purchaser’s commercially reasonable efforts to achieve such reduction), plus (c) if an Applicable Program is specified, the amount, if any, of penalties and alternative compliance payments a Governmental Authority required Purchaser to pay due to Seller’s non-performance, and which penalties or alternative compliance payments are no longer subject to judicial review, subject to any limitations on such amounts stated in the Confirmation.  [Note: ifIn the event Seller delivers energy but not RECs, payment for energy is not required- no assurance it was green energy and payment would be contrary to the purpose of the transaction.]Delivers Energy but not RECs, and regardless of Purchaser’s receipt of Energy, Purchaser shall not be required to pay Seller for such Energy. 
(b)
Price Allocated between REC and Energy.  This Section R-9.1.2(b) applies to REC Transactions for Firm Bundled REC, Resource Contingent Bundled REC, and Facility As-Run Bundled REC, in which the Confirmation sets forth an allocation of the Contract Price between the REC and energy.
(i)
If the Purchaser refuses to acceptAccept Delivery of RECs in accordance with the Confirmation, then the Purchaser shall be liable to the Seller as set forth in Section R-9.1.1.
(ii)
If theSubject to part (v) of this Section, if Seller fails to Deliver RECs in accordance with the Confirmation, then the Seller shall be liable to the Purchaser as set forth in Section R-9.1.1.
(iii)
If the Purchaser refuses to receive Delivery of energyEnergy in accordance with the Confirmation, then Section 21.3(a) of the Agreement shall apply as set forth in the Agreement without modification by this Service Schedule R.  
(iv)
If the Seller fails to Delivery energyDeliver Energy in accordance with the Confirmation, then Section 21.3(a) of the Agreement shall apply as set forth in the Agreement without modification by this Service Schedule R.
(v)
In the event Seller Delivers Energy but fails to Deliver RECs, and regardless of Purchaser’s receipt of Energy, Purchaser shall not be required to pay Seller for such Energy.
R-9.2
Availability of Injunctive Relief.  The following is an exception to the waiver of “other damages or remedies” stated in Section 21.1 of the Agreement.  In the event of non-performance of a REC Transaction, the performing Party is likely to suffer irreparable harm and, consequently, shall be entitled to seek and obtain temporary, preliminary, and permanent injunctive relief, to compel performance by the non-performing Party, which performance may include delivery of the REC that was not Delivered in accordance with the Confirmation; provided, that damages under Section R-9 shall be adjusted to account for any RECs transferred to Purchaser pursuant to an injunction.  [Discussion: Some favor injunctive relief to avoid loss of reputation and possibly other intangible damages; some oppose it as inconstant with an inclusive money damages approach as applied in the WSPP Agreement, and because RECs are not unique and damages can be obtained.Discuss and resolve this Section at OC meeting]
R-10
Other Modifications of the Agreement for REC Transactions.
R-10.1
Revised Agreement Definitions.  For purposes of REC Transactions, the following revisions to definitions contained in Section 4 of the Agreement shall apply:
R-10.1.1
Contract Quantity: The amount of RECs and/or capacity and/or energy, if applicable, Energy, to be supplied for a transaction under the Agreement.
R-10.1.2 
Power Marketer: An entity which buys, sells, and takes title to RECS, electric energy, transmission and/or other services from traditional utilities and other suppliers.
R-10.1.3 
Physically Settled Option: Includes (i) a call option which is the right, but not the obligation, to buy an underlying REC and/or power product as defined under Service Schedule R according to the price and exercise terms set forth in the Confirmation; and (ii) a put option which is the right, but not the obligation, to sell an underlying REC or power product as defined under Service Schedule R according to the price and exercise terms set forth in the Confirmation.
R-10.1.4 
Replacement Price: The price at which the Purchaser, acting in a commercially reasonable manner, effects a purchase of substitute REC(s), capacity and/or energy in place of the REC(s), capacity and/or energy not Delivered (for REC(s) and/or energy) or made available (for capacity only) by the Seller or, absent such a purchase, the market price for such quantity of REC(s), capacity and/or energy, as determined by the Purchaser in a commercially reasonable manner, for energy and/or capacityEnergy at the delivery point specified in the Confirmation.  Substitute REC(s) must be similar in all material respects to the REC(s) specified in the Confirmation.
R-10.1.5 
Resale Price: The price at which the Seller, acting in a commercially reasonable manner, effects a resale of the REC(s), capacity and/or energy not received by the Purchaser or, absent such a resale, the market price for such quantity of REC(s), capacity and/or energy, as determined by the Seller in a commercially reasonable manner, for energy and/or capacityEnergy at the delivery point specified for the transaction in a Confirmation.
R-10.2
Notices.  Section 12.2 of the WSPP Agreement is revised by inserting “RECs or” before the phrase “capacity and/or energy.”
SERVICE SCHEDULE R
ANNEX 1 - DEFINITIONS
“Acceptance” has the meaning given in Sections R-3.1.2 or R-3.2.2, as applicable.
“All Attributes” has the meaning given in Section R-2.4.1.
 “Applicable Program” means (a) a program adopted by a Governmental Authority that requires the sale, purchase, or use of energy generated or produced by a facility that converts renewable natural resources such as wind, sunlight, rain, tides, geothermal heat, hydro, or biomass into electric energy, including any Renewable Portfolio Standard (RPS) adopted by a Governmental Authority and all Governing Law that pertains thereto, or (b) a voluntary program for reporting, crediting or attributing RECs and all rules, standards and procedures adopted by the administering organization that pertain thereto. 
“Attestation” means (a) the Seller’s written statement, certified as true and correct by an authorized officer of Seller, that the REC is Delivered and title to the REC has been transferred to the Purchaser, and that the Seller has taken all steps to effect transfer of the REC required by any Tracking System designated in the Confirmation, and (b) that otherwise satisfies the requirements of any Applicable Program designated in the Confirmation, and that is a Generation Information System or is a generation information system record of ownership transfer.  [Verify language]  Annex 2 Exhibit 1 is a template for use of the Parties; an agreed form of Attestation should be included as a part of the Confirmation, and the agreed form will suffice as an Attestation regardless of whether or not it meets the criteria of this definition. 
“Change in Law” has the meaning given in Section R-5.2.2(a). 
“Deliver” has the meaning given in Sections R-3.1.1 or 3.2.1, as applicable.  
 “Effective Date” means the date both Parties have executed the Confirmation, or which the Parties otherwise specify in the Confirmation.
“Environmental Attribute” means the following, unless a Tracking System is designated in the Confirmation, and such Tracking System defines “Environmental Attribute,” in which case the Tracking System’s definition of “Environmental Attribute” shall control: a characteristic concerning or affecting the environment created by or resulting from the generation of electric energy by a Renewable Energy Source, and which capable of measurement, verification, or calculation.  The term does not include tax credits or other tax benefits under any law or other direct third-party subsidies for generation of electric energy by a Renewable Energy Source.  The term includes “non-energy attributes” under Oregon law and “non-power attributes” under Washington law.  By way of example, the term may include the following: avoided emissions of CO2 or other gases, or avoided water use (but not water or other rights or credits required under an Applicable Program to site and develop the Renewable Energy Facility itself).
“Facility As-Run REC” has the meaning given in Section R-2.3.5.
“Facility As-Run Bundled REC” has the meaning given in Section R-2.3.6(a).
“Firm Bundled REC” has the meaning given in Section R-2.3.2.
“Energy” in the case of a Firm Bundled REC refers to Firm Capacity/Energy Sale or Exchange Service under Service Schedule C as may be modified by Service Schedule R, in the case of a Resource Contingent Bundled REC refers to Unit Commitment Service under Service Schedule B as may be modified by Service Schedule R, and in the case of Facility As-Run Bundled REC refers to Economy Energy Service under Service Schedule A as may be modified by Service Schedule R
“Firm REC” has the meaning given in Section R-2.3.1.
“Fuel Impediment” means the reduction or lack of wind or sunlight, excessive wind, or other insufficiency or excess of a Renewable Energy Source (excluding biomass), that causes a reduction or cessation of generation of electric energy by a Renewable Energy Facility. 
“Forced Outage” means the removal from service availability of a generating unit, transmission line, or other facility for emergency reasons, or the condition in which the equipment is unavailable due to unanticipated failure (such unanticipated failure does not include a Fuel Impediment).
“Governing Law” has the meaning given in Section 24 of the Agreement as that Section may be modified by Section R-5.2.
“Governmental Authority” means any governmental body of the United States or State, a State thereof, any political subdivision or governmental body thereof, including any department or agency thereof, with jurisdiction over a Party or an Applicable Program. 
“Not Regulatorily Continuing” has the meaning given in Section R-5.2.2(b).
“Program Attributes” has the meaning given in Section R-2.4.2.
“Regulatorily Continuing” has the meaning given in Section R-5.2.2(a).
“REC” refers to a renewable energy certificate and means a credit or certificate representing Environmental Attributes created by or resulting from the generation of one (1) megawatt hour of electric energy by a Renewable Energy Source, subject to the terms and conditions stated in the Confirmation.
“REC Product” has the meaning given in Section R-2.2.
“REC Transaction” has the meaning given in Section R-2.1.  
 “Resource Contingent REC” has the meaning given in Section R-2.3.3.
“Resource Contingent Bundled REC” has the meaning given in Section R-2.3.4(a).
“Renewable Energy Facility” means an electric generation unit or other facility or installation capable of producing or emitting electric energy using a Renewable Energy Source.
“Renewable Energy Source” means (a) a resource that is recognized as a renewable energy source under an Applicable Program designated in the Confirmation, or (b) if no Applicable Program is designated in the Confirmation, a natural resource from or through which electric energy can be generated, including wind, solar, geothermal, landfill gas, wave, tidal, thermal ocean technologies, and hydroelectric power, and excluding fossil carbon-based, non-renewable, or radioactive fuel.
“Reporting Rights” means the right to report and register the exclusive ownership of the REC or Environmental Attributes under Governing Law or any other laws, regulations, orders or judicial precedents of the government of the United States of America or any department or agency thereof, or any State or political subdivision thereof, including mandatory and voluntary reporting, and including reporting under section 1605(b) of the Energy Policy Act of 1992 and any foreign or international emissions trading or reporting program.
“Scheduled Maintenance” means an outage or partial outage scheduled to perform the necessary normal maintenance on a generating unit, transmission line, or other facility to preserve the reliability of the unit or overall system reliability, including scheduled outages for such maintenance. 
“Tracking System” means the entity, if any, the Parties designated in the Confirmation that will perform REC tracking and accounting functions, including receiving evidence of generation of the REC and crediting the resulting REC to the Purchaser’s account.
“Transfer Date” means the date specified in the Confirmation, no later than which Seller must effectmake Delivery as defined in Sections R-3.1.1 or R-3.2.1, as applicable.
“Vintage” means the period in which the REC was or will be created. 
SERVICE SCHEDULE R ANNEX 2
FORM OF 
REC TRANSACTION CONFIRMATION
IDENTIFICATION OF PARTIES
Name of Seller:
Name of Purchaser:
Seller Information:
Purchaser Information:
Contact
Contact 
Tel (O):       
___________
Tel (O):       
_____
Tel (Cell):  __________________
Tel (Cell):  
 _____
E-mail:  
___________
E-mail:  
_____
Fax:      
___________
Fax:      
_____
Contact information is subject to change by notice.
ADDRESSES FOR FORMAL NOTCES:
BuyerPurchaser:


Seller
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
INCORPORATED DOCUMENTATION (any “long form” or other bilateral agreements between the Parties applicable to this Confirmation and incorporated herein)
________________________________________________________________
REC TRANSACTION TERMS
REC Product (e.g., Firm REC, Firm Bundled REC, etc.) (see Section R-2.3):


__________________________________________________________
Vintage of REC already created or period of generation for REC to be created (mm/yyyy)


__________________________________________________________
Contract Quantity (stated either on a megawatt hour basis or percentage of output of a designated Renewable Energy Facility)


____________________
Transfer Date (generally the Effective Date of this Confirmation for REC that already exists, and future date for REC to be generated after Effective Date)


____________________
Contract Price: 

___________________

Allocation, if agreed:

REC:


_________________________

Energy and/or capacity:


_________________________
Environmental Attributes (Check One)
□ Program Attributes (this designation is effective only if an Applicable Program is identified below)
□ All Attributes (this designation is effective only if a Renewable Energy Source or Renewable Energy Facility is designated below)
□ Program Attributes (this designation is effective only if an Applicable Program is identified below) (Note: WREGIS and possibly other Tracking Systems will not recognize a Program Attributes REC, or may treat it as an All Attributes REC)  
Applicable Program (required for Program Attributes; not required for All Attributes, but designation establishes the minimum Environmental Attributes required by a designated Applicable Program).  Also required for recovery of penalties and alternative compliance payments (Section R-9.1).  Designation should include detailed information, including any applicable legal citations, to assure adequate description of the program.

______________________________________________________________
Designation of Renewable Energy Source or Renewable Energy Facility (required for All Attributes).
Renewable Energy Source: ___________________________________________
Renewable Energy Facility
Name: _______________________
Location: ___________________________________
Generation Information System number: _________________
Tracking System number: ________________________
Fuel (wind, solar, etc.: __________________
Change in Law Provisions (Check One)
□ Regulatorily Continuing (Section R-5.2.2(b), requiring that Seller make commercial reasonable efforts to obtain compliance with Changes in Law in the designated Applicable Program.  If checked, state any agreed  maximum costs of such efforts (if no maximum is stated, then no maximum applies):
 $______________
□ Not Regulatory Continuing (Section R-5.2.2(c)).
Tracking System(s) if any:  (if none specified, then Delivery occurs by Attestation and not by Tracking System crediting)
Damages.  Damages include reimbursement for penalties and alternative compliance payments, subject to any agreed cap on this damages component, which can be zero (Section R-9.1): 



$ __________________
Any agreements concerning forward certificates in WREGIS or other Tracking System Expedition ) (Section R-3.3.1): 
_______________________________________________________________
TERMS APPLICABLE TO ENERGY AND/OR CAPACITY IF INCLUDE D IN REC PRODUCT

Period (Schedule) of Delivery:  From __\__\__  To  __\__\__

Schedule (Days and Hours):  __________________

Delivery Rate:________________________________

Delivery Point(s):  __________________________

Contract Quantity Energy and/or Capacity (specify all details): _______________

Transmission Path for the Transaction (If Applicable):__________________
EFFECTIVE DATE AND OTHER PROVISIONS
Effective Date (no earlier than mutual execution of this Confirmation)


______________________________
Other provisions: ________________________________________________ [generally stated in attachment to the Confirmation]
The Parties agree to the REC Transaction set forth herein as of the Effective Date
	Seller
	Purchaser


	Signed: __________________________
Name: ___________________________
	Signed: ____________________________
Name: ____________________________


Date:   _______________________
Date: _____________________
ANNEX 2, Exhibit  1
Form of Attestation To Be Included As Exhibit To Confirmation
Attestation Of [Seller] (“REC Generator”)
Of Sale, Transfer, and Delivery Of Renewable Energy Certificate to
[Purchaser] “Purchaser”
Party and Contact Information:
[Insert names and addresses of Parties, address, and contact information]
Attestation:
I, [name of attesting officer], the [title] of Seller, declare and certify that Seller sold and delivered
Elect one:

___
Environmental Attributes Only

___
Bundled with electricity
to Purchaser, and further, that   
1. Was generated by the Renewable Energy Facility (“REF”) designated below and sold, transferred and delivered, subject to receipt of payment, to Purchaser.
2. Is associated with electricity delivered into the [insert delivery area] in compliance with applicable energy delivery rules.
	REF Generator Name and Number
	Technology Type 
	Fuel Type (Renewable Energy Source)
	Generation Period (mm/yy)
	Generator First Day of Operation

	
	
	
	
	


The above statements are true and correct to the best of my knowledge, and based on my duly diligent inquiry.  This Attestation may serve as a Bill of Sale to document, in accordance with the Confirmation, the transfer from Generator to Purchaser of all of Seller’s right, title and interest in and to the REC and environmental attributes it represents, as set forth above.  
Either Party may disclose this Attestation to others, including a Tracking System, public utility commissions and other regulatory bodies having jurisdiction over Purchaser, and administrators of voluntary green energy programs, to substantiate and verify the accuracy of the Parties’ compliance, advertising and public claims.
Signature:
___________________________


Date   ____________________


Print Name: ___________________________
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